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Probably there are good reasons for this
but, as the member for Wembley- said, I
wonder whether the fact that two depart-
ments are involved leads to a certain in-
efficiency because of overlapping. If this
matter was looked at by those people
who are anxious to bring about reform,
it could well lead to greater efficiency;
and perhaps overlapping could be reduced
if the two Acts were combined and we had
a composite Act brought before the House
at some future time.

Alsp, I tried to find out whether any
reports were submitted by the trustees of
the Karrakatta Cemetery but I was unable
to obtain one. I know we could hardly
expect to have a report from the trustees
of every cemetery in Western Australia,
but at least I think a report should be
prepared by the trustees of the major
cemetery in the BState, namely, Karra-
katta, If there is a report available
it could not be traced through the records
of the House this evening. Perhaps the
Minister may know whether such reports
are submitted to him as a matter of ad-
ministrative practice and he could tell
the House whether they are tabled for
the information of members.

Mr. Ross Hutchinson: Which reporis?

Mr. HARMAN: Reporis by the trustees
of the Karrakatta Cemetery. With those
remarks I support the Bill.

MR. ROSS HUTCHINSON (Cottesloe
—Minister for Works) 1819 pm.l: 1
trust it will not be held against me that
I am untrammelled by any great know-
ledge of this subject,

Mr. Graham: I think you are a bit too
modest.

Mr. ROSS HUTCHINSON: Not a bit.
I appreciate the remarks that have been
made on the discrepancy that exists
in the gestation period referred to in the
Acts that have been mentioned—I refer
to the periods of 28 weeks and 20 weeks.
I am unable to say whether or not this
gap should be closed at some future time
but T will certainly mention it to the Min-
isters concerned.

As I understand the situation, the 20-
week gestation perigd applying in the
Registration of Births, Deaths and Mar-
riages Act was used to ensure that a scien-
tific or medical inquiry could be held for
the purpose of determining the cause of
death. It was felt that this might add
to the scientific and medical knowledge
available,. However, here again I am
treading on ground about which I do not
know a great deal

" During his speech, the member for
Maylands made meuntion of the fact that
the Cremation Act and the Cemeteries Act
come under different ministerial jurisdie-
tions, and he suggested it might be of
value if the two Acts were combined and
thus brought under the one Minister.
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Here again, I am not sure whether this
should be so0. I imagine there is quite
a deal of difference in the two Acts. I
fancy the Cremation Act is the newer
one and the reason it was placed under
the jurisdiction of the Minister for Health
was because of fears about the correct
implementation of the legislation in re-
gard to health matters generally. With
the passage of time presumably any fears
that may have been held have been al-
layed and the two Acts perhaps could be
combined. This is another subject I will
mention to the respective Ministers; and
the honourable member, too, could make
representations in that direction.

As regards the reports, I am afraid I
have no knowledge whether or not they
are tabled, but if the honourable mem-
ber asked the Minister concerned he
would be able to elicit that informsation.

Question put and passed.

Bill read a second time.

In Commitlee, elc.

Bill passed through Committee without
debate, reported without amendment, and
the report adopted.

House adjourned at 9.25 p.m.

#egislative Counril

Wednesday, the 4th September, 1968

The PRESIDENT (The Hon. L. C.
Diver) took the Chair at 4.30 p.m. and
read prayers.

ADDRESS-IN-REPLY

Acknowledgment of Presentation &o
Lieutenant-Governor and Administrator

THE PRESIDENT: I desire to announce
that, accompahied by several members, I
waited on His Excellency the Lieutenant-
Governor and Administrator and presented
the Address-in-Reply to His Excellency’s
Speech, agreed to by the House. His Ex-
cellency has been pleased {0 make the fol-
lowing reply:—

Mr. President and honourable mem-
bers of the Legislative Council: I thank
you for your expression of loyalty to
Her Most Gracious Majesty The Queen,
and for your Address-in-Reply to the
Speech with which I opened Parlia-
ment.

QUESTION: WITHOUT NOTICE

RELEASED FRISONERS
Publicity

The Hon. . K. ABBEY asked the

Minister representing the Chief Sec-

retary:

(1) Has he seen, heard, or read any
of the publicity which has been
given to recently released prison
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inmates from the Fremantle gaol
following their being interviewed
by Press representatives?

(2) If so, what was his reaction to this

type of publicity?

The Hon. G. C. MacKINNON replied:
(1) and (2) Yes; I have seen some of

the publicity referred to and my
reaction was very strong indeed.
Only this morning I had the Presi-

, dent (Mr. McLellan) and the

Secretary (Mr. McGivern) of the
Western Australian Gaol Officers
Union in my cffice and they also
are deeply concerned about this
type of publicity.

As it happens, these are prisoners
who have quite extensive records
to date and they are being inter-
viewed or written about either by
representatives of radio and tele-
vision stations or by the Press.
This is extremely detrimentai to
constituted authority and renders
the task of an extremely worthy
body of men—that is, the prison
officers—and also those engaged
in prison administration duties
very difficult.

Such publicity also causes grave
concern among people who have
relatives in Fremantle gaol or any
other gaol at present; that is,
when they hear quite unsubstant-
iated stories of bashings and this
type of thing. Naturally they be-
come very concerned over their
relatives or any friends who are
in gaol. They do not stop to think
that both the members of the
union and prison authorities have
to comply with rigid rules and
regulations governing the behavi-

.our of officers towards prisoners,

and that any actions like this
would be dealt with by one or both
of these organisations.

It is apposite that Mr. Abbey
should have asked this question
today, because one of the persons
to whom a great deal of publicity
has been given was today re-
manded for trial in Kalgoorlie
on five additional charges. This
would give some indication of the
prevalence of acts by persons such
as this one.

My regard is for the denigration
of constituted authority and of a
body of men who are doing a very
good job for society in general,
and are protecting the law-abiding
and law-conforming citizens. I
have the greatest sympathy for
the once-up prisoner—who could
be anyhody—who heappens to be
caught up with a set of circum-
stances and finds himself in this
position; but I find it difficult to

have a lot of sympathy for people
with records as long as one's armt,
who show every indication of re-
turning to the places which they
have run down, and who have
heen given the opportunity to run
down these places, through over-
enthusiasm on the part of certain
of our news media. I trust this
satisfactorily answers Mr, Abbey's
question.

QUESTIONS (3): ON NOTICE
KWINANA INDUSTRIAL AREA
Resumplions

The Hon. F. R. H. LAVERY asked the
Minister for Mines;

(1) Will the Minister plesse table a
map of the Kwinana industrial
area showing—

(a) the area of land resumed
or acgquired by the Depart-
ment of Industrial Develop-
ment; and

{b) what areas it is proposed to
further resume or acguire for
the use of Western Aluminium
NL?

(2) In respect of each of the blocks or
areas resumed or acquired-—

(a}_what was the purpose of the
resumption or acquisition;
(b) what was the purchase price

per acre;

{e) (i) what portions have been
sold to various compan-
ies;

{ii) what companies are to be
accommodated; and

(ili) what was the sale price
per acre of the sold por-
tions;

(d) what rental will be asked for
leasehald lands in this area?

The Hon, A. F. GRIFFITH replied:

(1} Yes. A map of the Kwinana in-
dustrial area will be tabled, show-
ing in various colours as ex-
plained in the legend thereon—

{a) the area of land acquired for

the Department of Industrial
Development;
(Note: It has not been pos-
sible to show scattered quar-
ter acre lots at the scale of
40 chains to the inch used in
the plan supplied. Thirty-
four such lots in the Kwin-
ana and Rockingsham indust-
rial areas have been acquired,
either by purchase or by ex-
change. None of these lois
has been sold.)
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(b) the areas it is proposed to
further acquire for the use of
Western Aluminium NL are
indicated on the plan by 2
yellow border.

(2) In respect of each of the areas

shown on the plan in the follow-

ing colours:—

(a) The purpose of the acquisi-
tion is shown hereunder—
Green—Land acquired under

the provisions of the In-
dustrial Development
(Kwinana Area) Act prior
to the 3lst December,
1953, for pwrposes of in-
dustry generally.

Red—Land acquired for pur-
poses of industry gener-
ally under amendment
No. 14 of 1959 to the In-
dustrial Development
(Kwinana Area) Act. All
of this land was acquired
from the Commonwealth.

Blue—Land acquired under
provisions of the Indust-
rial Development (Re-
sumption of Land) Act
for purposes of industry
generally. The bulk of
this land was acquired
from the Commonwealth.

Orange—Land acquired under
provisions of the Indust-
rial Lands (Kwinana)
Agreement Act No. 93 of
1964 to provide a site for
CSEBP. fertiliser works,
partly by exchange with
BP and partly by acquisi-
tion,

Yellow, Coloured, or Bordered
—Land acquired or about
to be acquired under pro-
visions of the Aluminina
Reflnery Agreement Act
1961, and subsequent
amendment Act for the
use of Western Alu-
minium NL for residue
disposal.

Purple—Land acguired pur-
suant to improvement
plan No. 3 for redevelop-
ment for industrial sites
and services, including the
Western Mining Corpora-
tion nickel refinery site.

Grey—Land about to be ac~
quired pursuant to im-
provement plan No. 3 for
redevelopment for indus-
trial sxtes and services,
ineluding Westein Mininyg
Corporatmn nicke! re-
finery site.

(b) Prices ranged from %100 to
$9,000 per acre, dependent on
date of purchase, size, and

position of land, and other
factors which determine rul-
ing land prices at any par-
ticular time of acquisition.

(¢) (i) Approximately 640 acres
to a number of different
companies. This includes
six c¢ases covering ap-
proximately 244 acres
where final documenta-
tion is not yet complete.

(ii) Only subsequent negotia-
tions can finally deter-
mine this question.

(m) Sale prices ranged from
$500 o $7,000 per acre.

(d) Normally, a rental—to be
negotiated—sufficient to cover
interest on the funds ex-
pended to acquire the land
plus costs of administration.
Note: Refinery and works
sites for Western Aluminium
NL, Broken Hill Proprietary
Co. Ltd., and BP Refinery
(Kwinana) Pty. Ltd. have not
been included as these lands
were subject to special Acts
of Parliament.

I ask that the much-wanted map be
laid on the Table of the House.

The map was tabled.

PUMPING LICENSES
Canning River

The Hon. J. DOLAN asked the Minis-
ter for Mines:

o))

)

3)

(4)

How many pumping licenses on
the Canning River were in opera-
tion on the 30th June, 1968?

Are these licenses issued annually?

How many new licenses have been
issued for pumping water from
the Canning River since the 30th
June, 1964°?

On what date was the last new
license issued for pumping from
the Canning River, and for what
location number was the license
issued?

The Hon. A. F, GRIFFITH replied:

ey
2)

3

(4)

175,

No, but licenses are subject fo
annual review by means of a
statutory declaration by the licen-
sees.

Eight, but in each case the issue
of the new license was to regnlar-
ise an existing pumping arrange-
ment. No further supplies from
%23 Canning River were commit-
The 28th June, 1967, for Canning
Loc. 30, Lot 14.
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TWO-WAY RADIO
Change to Single-Sideband

The Hon. J. HEITMAN asked the
Minister for Mines:

(1) Is it contemplated that two-way
radio, both H.F. and VHYF., wil
be changed to a single-sideband?

(2) If the answer to (1) is “Yes"—

(a) when will this take place;
and

(b) will a trust fund be set up
to cover cost of changeover?

The Hon. A. P, GRIFFITH‘ replied:

This question falls within the

province of the Pederal Govern-

ment, but inguiries I have caused
to be made revealed the follow-
ing:—

(1) Following discussions in 1967
between representatives of
the post office, the Royal Fly-
ing Doctor Service, other out-
post services, and the radio
industry, it was agreed that
radio stations in the outpost
networks should change from
double-sideband to single-
sideband radio transmission.
These stations work on the
high frequency band,

The programme agreed upon
for the change provided for
all control stations in the out-
post services to be equipped
for operation on single-side-
band by the 1st July, 19%0.
They would operate both
DBS and SSB equipment over
the following five years until
19875. In addition, all outpost
stations will be required to
install SSB equipment during
this five-year period. The use
of double-sideband trans-
missions will be discontinued
as from the 30th June, 1975.

The need for such a change
arose because of the heavy de-
mang in Australia and other
parts of the world for new
radio stations to be accommo-
dated in the medium and high
frequency bands. The changes
will be at the expense of the
users, (This is from a Com-
monwealth point of view.)

Very high frequency will be
changed in the metropolitan
area, only from the present
60-kilocycle to 30-kilocycle
channelling, The frequencies
involved are 70 to 85 mega-
cycles, and 156 to 174 mega-
cycles.

(2) The changes which must be
made on or bhefore the 30th
June, 1969, will be at the ex-
pense of the users. V.H.P.
operates on double-sideband
and frequency modulation.

BILLS (2): INTRODUCTION AND FIRST
READING

1. Criminal Code Amendment Bill.
2, Justices Act Amendment Bill.

Bills introduced, on motions by The
Hon. A. P. Griffith (Minister for
Justice), and read g first time.

MEDICAL ACT AMENDMENT BILL
Second Reading

THE HON. G. C. MacKINNON (Lower
West—Minister for Health) [4.47 p.m.):
I move—

That the Bill be now read a second
time.
On the 3rd August a 15-bed hospital, com-
plete with operating theatres, delivery
suite, and the like, was opened at Ex-
mouth. It is confidently believed that this
hospital will be used by both Australian
and American nationals. It is indeed a
further step in. the genheral integration of
the town,

Naturally, the Americans would desire
to be treated by their own doctors, par-
ticularly the service personnel. There are
two qualified American service doctors
currently stationed at Exmouth. Whilst
under the laws of Western Australia these
people can treat their own nationals in our
hospital, they cannot, at the present time,
treat Austra].ians.

On the face of it this would appear to
be somewhat inexplicable. However, I will
endeavour to explain the reason. America
demands that Australian doctors wishing
to practise in America should undergo an
examination. I am advised that some 55
per cent. of our graduates take an exami-
nation which does entitle them to registra-
tion in America. Naturally, this require-
ment precludes automatic reciproeity be-
tween Australia and America. American
doctors likewise have to undergo an exam-
ination before they are acceptable for regis-
tration in this State. In the ordinary
circumstances this presents no difficulty.
However, in Exmouth, it is desired to
change the situation.

It is rather coincidental that only to-
day another case was brought to my notice,
and this presented the same difficulty. I
might find it necessary to have another
look at this parficular aspect of our
registration laws under the Medical Act,
and to refer the matter to the Medical
Board for its consideration.

The position at the present time is that
we have one registered medical practi-
tioner working at Exmouth. We are
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faced then with the situation where there
are two American registered doctors leg-
ally entitled to work on their nationsals in
the Exmouth Hospital and one Western
Australian registered medical practitioner
legally capable of working on Australian
nationals in that hospital. It stands to
reason that the two American doctors
would desire to assist the locally registered
medical practitioner if the occasion arose
when it was desirable for them to do so.
There are matters such as anaesthetics,
and the like, in the normal routine, and
then, of course, there is always the possi-
bility of an emergency situation.

Under the present legal position, these
American doctors would be running grave
risks in assisting. This would be quite
unfair, and it is desired to correct the
situation. The matter has been discussed
with both the doctors and with Captain
Freedman. The best method of overcom-
ing the problem would appear to be a
small amendment to subsection (2){(c) of
section 11 of the Medical Act. This sec-
tion states, inter alie, that any person
who satisfles the board that he is regis-
tered as a person entitled to practise medi-
cine or surgery in any State or Territory
of the Commonwealth, and whose sole
occupation is that of a medical officer per-
manently attached to any of the armed
services of the Commonwealth, may, if
the Minister in his absolute discretion
thinks fit, bé registered as a medical prac-
titioner under the Act.

The amendment proposed in this Bill is
to allow the Minister, in his absolute dis-
cretion, to recommend for registration
medical officers attached to armed services
other than those of the Commonwealth.
The routine would then be that the two
American practitioners would satisiy the
board as to their good fame and character,
etc., as specified under section 11(2) of
the Act, and the Minister, in his absolute
discretion, could agree to their registration
to practise without fee or reward in the
Exmouth Hospital. This would then give
these docftors the necessary legal protec-
tion to allow them to practise in the
hospital and to assist our own doctor as
and when it was felt fit and necessary. I
cornmend the Bill to the House,

Debate adjourned, on motion by The
I-}on. W. F. Willesee (Leader of the Opposi-
tion).

SUPERANNUATION AND FAMILY
BENEFITS ACT AMENDMENT BILL
Second Reading

THE HON. L. A. LOGAN (Upper West
—Minister for Local Government) [4.52
p.m.1: I move—

Tnai the Bill be now read a second

time.
This Bill is introduced to enlarge the in-
vestment powers of the Superannuation
Board in order that it might assist in the

[32]
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scheme for building homes for Govern-
ment employees. 'This assistance will be
granted to the board by authorising it to
purchase houses from the Government
Employees’ Housing Authority. Houses so
acquired would then be leased to the
authority and Governtnent employees
would become the tenants. By this means,
the Government Employees' Housing Auth-
ority would procure funds for the erection
of more houses,

The Government Employees’ Housing
Authority is s statutory body established
in 1865 to co-ordinate and manage hous-
ing for Government employees who are
stationed in country areas, In order
to refresh members’ knowledge of the
authority’s activities, I would say briefly
that, in the three years of its operations,
it has taken over the control of 575 houses
from Government departments. It has
spent $648,000 on improvements to houses.
The authority has financed the erection
of 98 new houses throughout country areas,
and 10 duplex units in country towns for
the accommodation of single persons.

The authority has co-ordinated ar-
rangements with loeal authorities to erect
houses for Government employees under
a scheme which guarantees the authorities
& rental sufficient to cover their outlay.
Nine shires have to date agreed to pro-
vide 11 houses and elght duplex houses—
that is, 27 units of accommodation—during
this financial wyear. I signed another
approval this morning, allowing another
shire to participate. Three other shires
already have erected accommodation for
single employees working in their districts.

So it will be appreciated, I am sure,
that good progress has been made by the
authority up to date, but it is felt that
a greater range in activities will be neces-
sary if we are to increase the sfock of
housing available to Government employees
in the country.

Point of Order
The Hon. W. F. WILLESEE: On a point
of order, has the Bill yet been distributed?
The Hon. L. A. Logan: It should be on
the file.
The Hon. W. F. WILLESEE: I could not
find it.

The PRESIDENT: It is Bill No. 11.
The Hon. W. F. WILLESEE: Thank you.

Debate Resumed
The Hon. L. A, LOGAN: The authority
has done a commendable job with the
finances available, but its objectives can
be achieved only by giving it additional
financial support, und that is the purpose
of this Bill.

It has transpired that the Superannua-
tion Board will willingly provide such
support, if empowered to do so by the
passing of this measure. Naturally, the
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terms and conditions applicable to pur-
chase and lease will be a matter for
agreement as between the board and the
authority, and the board will doubtless
seek and obtain favourable terms on its
investment.

It is believed that the arrangement now
proposed will permit the board to invest
contributors’ funds in a manner directly
to the benefit of the many contributors
giving part or all of their Government
service in country areas.

I am able to inform members that the
Superannuation Board, in supporting the
proposed scheme, has indicated that
$1,100,000 wil! be made available during
this current financial year for the housing
programme for Government employees for
1968-69. It may be expected that similar
amounts will become available year by year.

The Government Employees® Housing
Authority is authorised to borrow at the
rate of $300,000 per annum under its Act,
and this sum, together with the $1,100,000
from the Superannuation Board, will pro-
vide the necessary funds for the housing
authority’s cutrrent $1,400,000 housing pro-
gramme. This compares with $640,000
available to the authority last year.

In commending this Bill to members,
I would remark that the provision of hous-
ing for both married and single employees
in country centres is an essential to effec-
tive administration of government and
the provision of these edditional funds
for this purpose will permit the speeding
up of the authority’s programme with, 1
suggest, a mutual benefit {0 employer and
employee.

Debate adjourned, on motion by The
Hon. W. F. Willesee (Leader of the
Opposition).

RURAL AND INDUSTRIES BANK ACT
AMENDMENT BILL
Second Reading
THE HON. G. C. MacKINNON (Lower
West—Minister for Health) (4.58 p.m.1: I
move—
That the Bill be now read a second
time.

In introducing this measure, I would men-
tion that, under the 1966 legisiation, Par-
liament empowered the Rural and Indus-
tries Bank of Western Australia to buy and
sell land for houses and to call public ten-
ders and to enter into contracts for the
erection of 100 homes in any one financial
year. That was, of course, in addition to
the bank’s normal lending and trading
activities, through which the bank has pro-
vided almost $43,600,000 for some aspects
of housing and in respect of 18,519 appli-
cants over the past 12 years.

Arising from the 1966 provisions, the
hank acquired land from the Government
at Coolbinia and at Karrinyup. In a mat-
ter of 12 months, the development, sub-
division, and servicing of the areas was
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attended {o and seven contracts were let
in that first period. The next 12 months
—that is, to the 30th June, 1968—saw 77
contracts lst and a further 22 brought to
their concluding stages, and as a cohse-
quence, this was about as far as the bank
could contemplate going as it approached
the legislative limit placed on its activities
in that field.

I might mention in passing that, whilst
as at the 1st August, 1968, income from
Coolbinia and Karrinyup areas totalled
$1,230,024, outgoings and commitments
amounted to no less than $1,904,849. In
effect, the bank had financed the scheme
until the revolving fund could be brought
up to the amount expended.

It has become quite apparent that with
the experience gained in this undertaking
—and with the bank’s resources—it can
play an even more important role in hous-
ing than is presently allowed under the
Act. The commissioners view the position
in this lisht and are supported by the
Government, because every possible method
must be used to meel the housing needs
of the State’s rapidly increasing popula-
tion and, of course, that includes the
migrant intake.

In our highly developmental stage,
especially, the migrant intake is of some
importance. Indeed, last year, a little over
23 per cent. of the British migrant intake
into Australia came to Western Austialia,
as a result of the migration policy of the
State Government.

In order that the bank’s commissioners
may he enabled to expand the bank's
activities in the housing sphere, it is pro-
posed to amend section 19 of the Rural
and Industries Bank Act to remove the
limitation of 100 houses, which presently
confines its activities to this number,

Members who supported the 1966 amend-
ment will be pleased to know that the
131 houses for which the bank has heen
responsible, up to the ist August, 1968, in-
volve 36 separate contracts with large and
small builders. These range from single
homes to a group of 13. Total value of
these coniracts to the building industry
was $1,416,411. The scheme, in essence,
calls for the least capital outlay on the
part of the industry. Builders are paid
promptly for work donme and do not have
to lecok for or to buy land, or to wait for
their money until the house is sold or
mortgages are arranged.

Members will be interested to know that
the bank takes no profit from the houses,
which are retailed at the wholesale price,
so they are keenly sought by the public.
Rarely is a house completed before it is
sold. Presently six uncompleted homes are
sold and interest has been shown in an-
other 14. The bank will not, however,
talk seriously of a housing proposition
untii the building is 80 per cent. completed.
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Home purchasers are required to enter in a
$2,000 bond not to reseil within four years,
which is to discourage any speculative
activity with regard to the house and land.

Pinance, at the purchaser’s choice, may
be arranged through any bank, build-
ing society, or similar institution. Conse-
quently, these arrangements are not
confined to any one financial organisation.

The Rural and Industries Bank has
also been entrusted with the development
qf the Hamersley East project, which even-
fually is expected to yield something
like 2,300 building lots. The bank has
already spent $81,461 in this area and
comniitted itself to a further expenditure
of $723,000. It may be expected that the
first lots will become available in this area
to private individuals and to the building
industry before the end of this calendar
year. At least, that ts the objective.

In the course of time, portion of the
income from the Hamersley East project
will be directed to further development in
a similar manner to that aslready received
from Coolbinia and Karrinyup. In the
final analysis, however, all income less o
small administrative charge made by the
bank, will find its way back into housing.

The second provision in the Bill has
relation to section 96 (1) (¢) of the prin-
cipal Act, which requires the commissioners
to prepare each year, “an analysed cash
account in such form as may be prescribed,
showing particulars of receipts and dis-
bursements made by the bank for the
period covered by the said revenue ac-
count.” In this connection, I desire to
inform members that the bank publishes
its accounts and balance sheet each year
in line with the practice in the industry.
No analysed eash account has ever been
prepared. As a result, the Auditor-General
has felt compelled to comment each year
on jts absence. In supporting this action,
the Auditor-General commented—

No form has been prescribed and no
analysed cash acecount has ever been
prepared. It is difficult to envisage a
cash statement which would give a true
presentation of the bank’s transactions
over a period of 12 months and I am
of opinion that if no such statement
can be prescribed, this subsection of
the Act should be repealed. The sub-
section was taken verbatim from sec-
tion 69 (¢) of the Agricultural Bank
Act, 1934, and I am not aware of an
analysed cash acecount having ever
been prescribed or prepared under that
Act.

It would seem, therefore, that, as this
requirement of the Aet is superfluous in
the opinion of the Auditor-General, it
should be deleted, and the Bill proposes its
deletion. I commend the Rill to members.

Debate adjourned, on motion by The
Hon, F. J. 8. Wise.
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ROAD AND AIR TRANSPORT
COMMISSION A&T AMENDMENT
BILL

Second Reading

THE HON. G. C. MacKINNON (Lower
West—Minister for Health) (5.5 pm.1: 1
move—

That the Bill be now read a second
time,

The principal Act, as amended by this Bill,
would provide an alternative basis for as-
sessing license fees for omnibuses and air-
craft. The bases at present set out in the
Act require calculation of license fees for
commercial goods vehicles on the gross
weight of the vehicle; that is, tare weight,
plus load. The fees for omnibuses and air-
craft are required to be calculated as a
percentage of the gross earnings. These
provisions involve the operators in the sub-
missions of returns of earnings and the
calculation of fees from month to month.

These requirements work out quite satis-
factorily in so far as the larger operators
are concerned hecause they, of necessity,
must maintain a full aecounts system.
The smaller businesses are in a different
category, however, for with them, the
preparation, submission, and checking of
monthly returns represent s quite un-
necessary overhead in the amount of time
and accounts work involved by the opera-
tors themselves, and also by the Trans-
port Commission in the examination of
accounts and assessment of license fees.

With a view to eliminating this aspect,
it is proposed by an amendment to sec-
tion 21 of the Act to provide an alterna-
tive basis of assessing license fees. At
this point, I would mention that the pro-
posed maximum rate specified in the Bill
would give a result, in practice, of less than
the maximum of 6 per cent. of gross
earnings already provided in the Act.

Subsection (1) of section 21 as amenhded,
would then permit omnibus license fees to
be based either on a percentage of gross
earnings, as at present, or in appropriate
cases, at a rate not exceeding $10 per
annum for each passenger the omnibus is
licensed to carry at any one time. In re-
spect of aircrait, the alternative provided
is a calculation of the fee, at a rate not
exceeding 10c per pound welght of the
maximum permissible take-off weight.

With the passing of this amending
measure, a definite fee could be assessed
cn the granting of a license. The expense
and inconvenience of submitting monthly
returns would be avoided.

The purhnse of the final sibseclion pro-
posed to be added, is the exclusion of sub-
sidies from the gross earnings, for the
purpose of calculation of fees. This applies
to ajreraft only at present, but it is con-
sidered that a similar provision should
be extended to omnibuses.
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In order that members might have &
clear picture of what is intended, I shall
outline a probable calculation, on the basis
of & single omnibus operating over a dis-
tance of 500 miles a week., Anything
lower would not be an economic proposi-
tion. The average cost of operating a 30
to 36 passenger omnibus is about 35¢ a
mile. To allow a moderate profit, a re-
turn of about 38¢c a mile would be required.
The gross earnings per annum would be in
the vicinity of $9,500. Under the exist-
ing system, 6 per cent. of this would
amount to a fee of $570. Under the alter-
native basis, the annual license fee would
range from $300 to $380. These are the
maximum fees and in practice the actual
license fees charged would be less.

In the case of a Cessna 182 alrcraft, lic-
ensed to carry three passengers and with
a take-off weight of 2,650 lb. with the posi-
tion at, say, 200 hours flying per annum,
which is quite a low usage economically
speaking, the gross income would he $6,400.
Under the present system, a fee of $384,
representing 6 per cent.,, would be indi-
cated. Under the alternative method pro-
posed in the Bill, the maximum annual
license fee would be $265 per annum, cal-
culated on the basis of 2,650 1b. multiplied
by 10c. This calculation is based on hire
charge of 532 an hour for this type of
aircraft.

Taking a larger aireraft, such as the
Beecheraft Queen Air, licensed for nine
passengers and flying 200 hours per annum,
at $110 an hour and with a take-off
weight of 8,200 1b. the annual license fee
would be $820 under the alternative ar-
rangement now proposed, as compared
with $1,320 as at present.

It will be apparent therefore, that the
proposed amendments would not only re-
duce the operators’' fees, but in substant-
ially reducing the accounting requirements,
as gffecting both the operator and the
Transport Commission, & mutual benefit
will ensue and I commend the Bill to mem-
bers.

Debate adjourned, on motion by The
Hon. J. Dolan.

DRIED FRUITS ACT AMENDMENT
BIL

Second Reading

THE HON. A, F. GRIFFITH
Metropolitan—Minister for Mines)
pam.l: I move—

That the Bill be now read & second
e,

(North
[5.10

This BRill has as its objective the improve-
ment of the financial position of the Dried
Fruits Board by increasing the maximum
Ievy which can be charged to growers from
$1.17 to $2.016—an increase of about 8de
a ton over the existing rate, and equiva-
lent to .09¢ per pound.

[COUNCIL.]

One of the responsibilities of the Dried
Fruits Board is to enter into contracts
with similar boards in other dried fruit
producing States, with a view to concerted
action in the marketing of dried fruits
produced in Australia. There are other
ancillary functions as prescribed by the
Act.

The board proposes & levy, under section
16 of the Act, to enable it to carry out
its commitments. 'These include the em-
ployment of office staff, payment of fee:s
and allowances to board members, and an
annual payment to the Department of
Primary Industry to cover inspection costs
ete.

The board has been operating on the
maximum levy for some time but this
amount is now insufficient to enable it tc
tneet its commitments. The decrease in
returns has been brought about mainly by
decreasing yields of drled vine fruits. The
board, in its annual report for 1966, states
that there was an excess of expenditure
over revenue of $701. For the year ended
the 31st December, 1967, a further excess
gfs gxpenditure over revemue amounted tc

97.

It is considered that the operations of
the board greatly benefit the dried fruits
industry in this State. 1In order to permii
a continuance of activities, it is necessary
that the board be in a position to obtain
sufficient income and this can be provided
by the proposed increase in the levy.

The new maximum levy rate of .09¢ pei
pound if based on an average productior
of 1,783 tons, which has been the annua
figure for the past five years, will provide
for additional annual revenue of up tc
$1,497. Whilst it is not presently proposec
to impose the maximum rate of levy, it i
considered that the amount to be impose¢
should be sufficient to meet rising cost:
over a reasonable period and should alsc
insulate the board against fluctuating pro-
duction figures.

Debate adjourmed, on motion by Thi
Hon. N. E, Baxter,

GERALDTON PORT AUTHORITY BILIL
Second Reading

THE HON. L. A. LOGAN (Upper West—
Minister for Local Government) (5.1
pm.]: I move—

That the Bill be now read a secom
time.

Before briefly explaining the provision
of this Bill, I desire to acquaint the Hous
with the history of the Port of Geraldtox
giving some details of its present size ans
importance to the State and the reason
for introducing this piece of legislation.

In 1874, the first jetty was constructe
at Geraldton and the port operated unde
the administration of the Ralilways De
partment. A new jetty was completed i1
1894. By 1904, the town had developed to :
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population of 2,500 people and in that year,
237 vessels, representing a total gross ton-
nage of 180,302 tons, entered the port.

With the further development of the
town and the hinterland, further port ex-
pansion became desirable and in 1926 a
breakwater was completed for the pro-
tection of land-backed bherths, which were
commenced two years later, I might men-
tion that I happened to be working on this
project in 1925. I was emploved in the
engineer’s office and later as a storekeeper.
The first berth was opened in 1831 and
that year the total pross tonnage entering
the port was more than double the figure
previously mentioned. Wheat was the main
export at that time, with phosphate rock
and sulphur for the manufacture of ferti-
liser comprising the main imports.

The impertance of the Port of Gerald-
ton gradually consolidated with an increase
in trade, and by 1957 the Harbour and
Light Department took over its adminis-
tration. In that year, 564,209 gross tons
entered the port. The cargo handled was
365,096 tons. In the following eight years,
the volume of trade grew steadily and,
over the past three years, it has expanded
rapidly. The principal imports are now,
as previously, phosphate rock, sulphur, and
fertiliser and the principal exports, grain,
iroh ore, and manganese.

With the ircrease in the size of ships,
we find that, for the year ended the 30th
June last, 241 ships, representing 1,502,630
gross tons, were involved in the year’s trad-
ing in 1,374,615 tons of cargo handled.

Berthing facilities now comprise four
berths of a total length of 2,238 feet, Road
access is provided to all berths and rall
access to three of them. A covered stor-
age area of 32,000 square feet is avallable
at No. 1 berth. The existing port area
comprises approximately 826 gcres and
land is available for further development.
The port facilities avallable include a tug
service, 8 50 ton road weighbridge, an ad-
ministration building, and a waterside
workers’ amenities building.

On a leased area of approximately 10.5
acres within the port precincts, Co-opera-
tive Bulk Handling Ltd. has provided
storage for 5,700,000 bushels of grain with
an elevated conveyor loading system to
deliver grain into ships' holds at the rate
of 800 tons an hour,

The Western Mining Corporation has
developed a loading terminal at No. 4
berth in a 13 acre area, This comprises a
stockpile area for iron ore with a con-
veyar system and travelling ship loader to
load ore into ships’ holds at a rate of
1,500 tons an hour. Bulk ore carrier ships
of 28.000-ton capacity are being loaded at
No. 4 berth. Manganese ore, which had
been previously loaded into ships by kibbles
and ship's gear, is now being handled by
the Western Mining Corporation ore load-
ing equipment.
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From this it will be apparent that the
export of iron ore during recent years has
resulted in a major increase in the over-
all trade tonnage, which is reflected in the
revenue figures. The total revenue for the
port in 1964-65 was $203,731. In each of
the following three years, there were sub-
stantial inereages in this figure, with total
revenue of $659,129 being received last
financial year.

With the great development of this port,
members will appreciate that the time has
come to legislate for port control along
similar lines to that provided for the Fre-
mantle Port Authority, the Bunbury Port
Authority, and the Albany Port Authority.

This Bill provides for the control of the
port to he vested in flve members
appointed by the Governor. They will hold
office for three years and will be eligible
for reappointment. It is not intended that
the members represent any particular
section of the community or be respon-
sible to any organisation for their de-
cisions, The Government will endeavour
to select those members whose special
knowledge and experience will be valuable
to the authority. The Minister for Works,
who introduced this measure in another
place, expressed the view that he would
not be averse to members of Parliament
meaking recommendations to him in this
connection,

The authority to be set up will have
full borrowing powers, subject to the Gov-
ernor's approval, and will also be given
consideration for any allocation of loan
funds from the State Treasury. As in the
case of Bunbury and Albany, the control
of the harbour master will remain with
the Harbour end Light Department.

In commending this Bill to members, I
would comment that the setting up of the
Geraldton port authority is in line with
the Government's policy of decentralised
control and has been advocated by com-
mercial interests.

Debate adjourned, on motion by The
Hon. F. R. H, Lavery.

BILLS (5): RECEIPT AND
FIRST READING

1. Esperance Port Authority Bill.

Bill received from the Assembly; and,
on motion by The Hon. L. A. Logan
(Minister for Local Government),
read a first time.

2. Artificial Breeding Board Act Amend-
ment Bill.

Bill received from the Assembly; and,
on motion by The Hon. G. C,
MacKinnon (Minister for Health),
read a first time.

3. Commonwealth and State Housing
Agreement Act Amendment Bill.
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Bill received from the Assembly; and,
on motion by The Hon. A. F.
Griffith (Minister for Mines), read
a first time.

'4. State Trading Concerns Act Amend-
ment{ Bill.

Bill received from the Assembly; and,
on motion by The Hon. L. A. Logan
(Minister for Local Government),
read a first time.

*5! Liquid Petroleum Gas Act Amendment
Bill.

Bill received from the Assembly; and,
on motion by The Hon., A. P,
Griffith (Minister for Mines), read
a first time.

CREMATION ACT AMENDMENT BILL
Returned

Bill returned from the Assembly without
amendment.

Personal Explanation
THE HON. G. C. MacKINNON (Lower
West—Minister for Health) ({526 p.m.}:
May I have your permission, Sir, {0 make
a personal explanation?

The PRESIDENT: The Minister may
proceed.

The Hon. G. C. MacKINNON: The
Leader of the Opposition in this House
(The Hon. W. F. Willesee), when speaking
to the Cremation Act Amendment Bill
asked if it were possible for the Cremation
and Cemeteries Acts to be combined.
Members will recall I made a guess at an
expignation and I now wish to elaborate
on

Both Acts have a common purpose in
that they regulate lawful means to dispose
of a dead body. Here the similarity ends.
A body which is buried can be retrieved
for medico-legal investigation. The matter
can therefore be left to laymen to
administer.

The fact that a cremated body cannot
be retrieved demands that properly quali-
fied people ascertain that there is no
reasont why a body should not be cremated.
This demands the services of an experi-
enced and qualified medical practitioner.
Hence, the system of medical referees set
up under section 8 of the Cremation Act.

The difference between the two Acts
emerges In that no permission is needed
for a burial, but a permit from a medical
referee must be obtained In the case of
cremation. Not all applications for per-
missiont to cremate are straightforward.
Doubtful cases must be referred by the
medical referee to the Commissioner of
Public Health., These factors, in my
opinion, suggest an advantage in retalning
two separate Acts,

{COUNCIL.]

MEDICAL TERMINATION OF
PREGNANCY BILL

Second Reading

THE HON. J. G. HISLOP (Metropolitan)
£5.27 pm.1: I move—

That the Bill be now read a second
time.

it is just over two years since 1 first
thought of introducing in this House a
Bill telating to the termination of preg-
nancies. The first Bill which was intro-
duced was to help most of us think about
what should be put before the House and
what should be accepted.

We have found since that there are
numbers of people who have evinced an
interest in such & measure and I have
received numerous letters setting out what
these people felt should be embodied in a
Bill of this kind. The Bill has been formu-
lated after considerable research into
legislation dealing with the termination of
pregnancy which exists in other countries
of the world. It will be found that there
is a egreat similarity between the English
legislation and the provisions in the Bill
before us.

The information obtained from the
various countries of the world proved to
be so vastly different in character that it
was not easy to incorperaie it into this
measure. At this point I-would like to go
through the Bill and explain some of its
clauses, because I feel this would help us
better understand its provisions, Clause 3
of the Bill merely gives the interpretation
of gynaecologist, the law relating to abor-
tion, medical practitioner, and physican.
Clause 4 reads as follows:—

4. (1) Subject to the provisions of
this section, & person shall not be
guilty of an offence under the law
relating to abortion when a pregnancy
is terminated by a medieal practitioner
if that practitioner and a gynaecolo-
gist are of the opinion, formed in good
faith that—

(a) the continuance of the pregnacy
would involve risk to the life of
the pregnant woman, or of in-
jury to the physical or mental
health of the pregnant woman
or any existing child or child-
ren of her family, greater than
if the pregnancy were ter-
minated; or

(b) there is a substantial risk that
if the child were born it would
suffer from such physical or
mental abnormalities as to be
seriously handicapped.

(2) Where the ground for the ter-
mination of the pregnaney is that the
continuance of such pregnancy would
involve risk of injury to the mental
health of the pregnant woman or any
existing child or children of her
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family, it shall also be necessary for a
bhysician, after an examination of the
woman or of the child or children as
the case may be, and before termina-
tion of the pregnancy, to conflrm the
existence of such a risk.

(3) In determining whether the con-
tinuance of a pregnancy would involve
such risk of injury to health as is
mentioned in paragraph (a) of sub-
section (1) of this section, account
may be taken of the pregnant woman's
actual or reasonably foreseeable en-
vironment.

(4) Except as provided by subseciion
(5) of this section, any treatment for
the termination of pregnancy must be
carried out in a hospital approved for
the purposes of this Act by the Com-
missioner of Public Health appointed
under the Health Act, 1911.

(5} Subsections (2) and (4) of this
section, and so much of subsection (1}
as relates to the opinion of a gynae-
cologist, shall not apply to the ter-
mination of a pregnancy by a medical
practitioner in a case where he is of
the opinion, formed in good faith, that
the termination is immediately neces-
sary to save the life or to prevent grave
permanent injury to the physical or
mental health of the pregnant woman.

At this stage I might relate the provisions
in the clause I have just read to the
reasoning obtained from a study of the
question. I draw the attention of mem-
bers to a booklet entitled Abortion, an
ethical discussion, by Roland Leicester,
Chairman of the Church Assembly, Board
for Social Responsibility. I take it this
is a board which operates in England. I
might be pardoned if I quote from this
publication, because it is of considerable
interest to me. On page 8 the following
appears:—

Why then is there the problem of
abortion here? We cannot answer for
those people who, in the nature of the
case, are not available for questioning.
But from those expectant mothers
who go to thelr doctors, or to the
hospitals, to ask for termination, and
from those patients in hospital suffer-
ing from the serious fll-effects of
abortion improperly induced in secret,
& composite picture can be drawn.

For some mothers there is a genuine
risk that thelr health, physical or
mental, may be impaired if the preg-
nancy goes to term; for some few, a
risk to life. These risks are normally
considered by a general practitioner,
discussed by him both with the patlent
and with a medical colleague {(a con-
sultant in whatever branch of medi-
cine is involved), and finally with the
gynaecologist and obstetriclan who
would be responsible for the termina-
tion if it were adjudged to be neces-

sary. Termination In these circum-
stances 1s now generally thought to be
permitied, as we shall see, In English
law, An ethical consideration of it
will also follow.

In the next paragraph the following
&DPEaTs:—

For other mothers there Is a risk
that their child may be born deform-
ed. If the mother has already con-
tracted rubella (‘German measles’)
and the virus is still active at the time
of conception, there is s high risk
that her child will be defective in
eyes, ears, heart and brain. The risk
diminishes as rubella is contracted
later in pregnancy; and after the third
month, when the chlld's tissues are
well formed, there is virtually no risk
at all. The risk of the child's being
affected is higher the earller the in-
fection takes place during pregnancy.

In dealing with unmarried -expectant
mothers, the following abpears on page

Unmarried expectant mothers some-
times resort to abortion to rid them-
selves of a child which may prove to
be socially inconvenient. Married
women do so, far more frequently: if,
for instance, their ‘family planning'
has failed---if a child comes before it
is wanted, or a further child comes
who is unwanted—or if there has been
no ‘planning’ zf all, 8 woman may re-
sort impulsively to abortion rather
than face a new burden which she
feels to be intolerable. The manner
of their resort, for married and un-
married alike, varies according to their
means and soclal position. It s
widely alleged that for the wealthy 1t
is to a private nursing home where
a medical practitioner can be found
to perform the operation; and that
the fees are high, as the professional
risks are considerable. In the nature
of the case, the facts are not avall-
able on which we could pronounce
whether this allegation be {rue or un-
true; but its currency is itself one of
the present provocations to reform.
For the poor, the resort is {o the
unqualified—to the failed medical
student, nurse or midwife, the ‘doctor’
whose name has been struck off the
medical register, or to the man or
woman who is ‘known’ to help women
to get rid of thelr pregnancies. The
abortionist may not be known person-
ally to the mother. He or she 1is
‘introduced’; the foetus is interfered
with, sometimes in a blind and bar-
barous way: the fee is coliceted; and
the mother is left to await the result—
which may involve severe haemor-
rhage, sepsis, acute pain, and physical
damage, perhaps irreparable and per-
haps sufficient to prevent her from
ever bearing a child agalin.
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An examination of the Bill will reveal that
any reference to rape or incest has been
left out. In this respect the Bill i5 very
similar to the British formula. From the
Information given in reply to questions
asked it was found to be almost impossible
to make a separate reference to rape or
incest. A good deal of thought has been
given to this aspect for the termination
of pregnancy; and some women in the
community have asked that rape and in-
cest be included as grounds. Let me
quote from a letter which has been written
to me by very well versed members of the
Law Reform Committee of Western Aus-
tralia. In dealing with clause 4 of the
Bill the letter states—

You wil note that the Bill contains
no specific reference to rape as a
ground for termination of pregnancy.
We have found it next to impossible
to frame an acceptable clause to this
effect without either throwing too
heavy a burden on the medical practi-
tioner or opening the door to abortion
on demand. However, we believe that
the wording of the clause as drafted
is wide enough to cover all cases of
pregnancy resulting from rape where
the circumstances of the rape or its
effects would be such as to impair the
physical or mental health of the preg-
nant woman,

In reference to clause 4(1)(a) of the Bill,
the letter states—

“child or children of her family”.
This wording intentionally casts a
wide net. Mr. A, J. C. Hoggott in his
article on the United Kingdom Act at
p. 249 of the Criminal Law Review
1968 (a copy of which we supplied to
you) submits that the wording in-
cludes the mother's illegitimate chil-
dren or those of her husband by a
previous mistress who are living with
her, adopted children, and probably
also children living in the family who
are adopted in all but law. He points
out that the courts have shown &
tendency to interpret the words “child
of the family” in a generous fashion.
I now turn agaln to the publeation
Abortion, an ethical discussion. In deal-
ing with rape the following appears on
page - 11:— ]
The fifth group among potential
applicants for abortion are girls or
women against whom a sexual offence
has been committed, the vietims of
rape or of Incest, or youneg girls below
the age of consent. Numerically this
group is small: conception from genu-
ine rape, though it ean occur, is rare;
_the child of incest is seldom treated as
such—it is more commonly treated as
any other illegitimately conceived child
is, and either aborted or born and sub-
sequently either taken into the family
or placed for adoption. Yet, small as
the numbers are, they arouse strong
feeling and considerable concern. The

[COUNCIL.]

mother may be in anguish as a result
of her experience, as well as of the
prospect of bearing and rearing a child
begotten in the assault upon her; so,
compassion for her says "abort.”” The
child may suffer, not only the depriva-
tions common to fatherless and especi-
ally illegitimate children, but the ulti-
mate deprivation of love—its mother
may hate it for being at all. Com-
passion for the child argues, therefore,
“abart.” The mother’s rights as & per-
son have already heen invaded once,
in the assault: if it is held to be a
further invasion of her rights to make
her bear and rear this child, then logic
adds its persuasion—*"abort.” However
small statistically the group may be,
it mounts nevertheless a formidable
case to be answered; and the difficul-
ties, practical and moral, which it
presents will be examined in their
place. But it is to be noted that the
existing case law, which has secured to
medical practitioners a tenuous right
lawfully to terminate a pregnancy
which threatens the mental health of
the mother, arose from the termina-
tion of the pregnancy of a girl who,
while three months under the age of
fifteen, had conceived as the result of
a criminal assault upon her. The
Bourne judgment, of 18 July 1938,
although never tested on appeal, is
still thought to represent the law of
England and Wales teday.

In discussing the laws governing this sub-
ject, as laid down in England at various
times, the following appears on page 21
of the publication:—

Laws of this sort are more developed
in some foreign countries than in Eng-
land—they are summarized, as they
then stood, in an Appendix to the
19380 Inter-Departmental Commitiee
Report, and the laws of several post-
War Central European states may now
be added to them. In general the aim
of these laws is to secure that, if a
pregnancy is to be terminated, the
operation shall be performed only by
persons medieally skilled and qualified
to perform it, and at a time in relation
to the pregnancy which offers least
threat to the mother's life and health.

Then on page 22 the following appears:—

The medical practitioner has.a clear
interest to defend in this matter. He
has to preserve the sutonomy of his
professional judgment, which would be
undermined if ever, for instance, the
law gave a woman the right to have
her pregnancy terminated irrespective
of his opinion whether the abortion
was medically necessary or could
safely be induced; or if the law set
such limits to the circumstances in
which a preghancy might lawfully be
terminated as would prevent a doctor
from terminating la in a case
in which he felt, on medical grounds,



[Wednesday, ¢ September, 1968.]

professionally bound to do so. The
interests of the medical practitioner,
therefore, appear to be two: the
maximum liberty in which to exercise
professional judgment—doubtless with
concurrent specialist opinion—on what
the medical indications in each indi-
vidual case demand; and protection
from the pressure of a large number
of demends for termination for which
no medical justification would be pos-
sible, He needs, in short, to be free
to do his professional duty, in con-
sultation with his colleagues and in a
manner consistent with the ethics of
his profession, without fear of moles-
tation either from the law or from
patients whom he would, all too often,
he bound to disappoint.

With the interests of the medical
practitioner go those of his nursing
colleagues and the theatre stafi, on
whom the operation of abortion does,
in fact, throw a heavy emotional
strain. The strain is tolerable when
the need for the operation is recog-
nized and accepted; it would not be
accepted, and so ofher strains would
arise, if confldence in the medical
justification for termination were un-
dermined.

Returning to the Bill, elause 6 reads as
follows:—

6. (1) Bubject to subscction (3) of
this section, no person shall be under
any duty, whether by contract or by
any statufory or other legal require-
ment, to participate in any treatment
authorised by this Act to which he
has a conscientious objection.

(2) In any legal proceedings the
burden of proof of conscienticus ob-
jection shall rest on the person claim-
ing to rely on it.

(3) Nothing in subsection (1) of
this section shall affect any duty to
participate in treatment which is
necessary to save the life or to prevent
grave permanent injury to the physical
or mental health of a pregnant woman.

I think this aspeect is very well covered.
There mey be some members who would
like to remove subclause (3> of clause 6.
If doctors have a conscientious objection,
they need not be called upon to do this
work. There have been other Bills in
which this provision has been included,
but all of us in the medical profession
should at least be willing to give up some
of our views if, in doing so, it means the
saving of the life of a woman, & man, Or
a child.

The report on the Abortion Act, 1967,
by A. J. C. Hoggett, Lecturer in Law,
University of Manchester, contains some
periinent statements. He starts off by
saying— i

I1f en abortion is performed within
the first six weeks of pregnancy, the
risk to life is generally negligible and

the risk to health small. After the
_twelfth week, an sabortion becomes
difficuit to carry out in one session
with safety and privacy. There appears
to be two major risks inherent in ab-
ortion, infection resulting from dead
tissue left in the uterus and guilt feel-
ings. What constitutes a risk, how-
ever, would seem incapable of exact
definition. If synonymous expressions
are required, perhaps the best would be
a “seripus possibility” or a “real
danger,” but the question is not likely
to arise for determination as it is
sufficient if two registered medical
practitioners believe that such a risk
exists. Despite the fact that the spon-
sors of the Bill stated that “the refer-
ences in the paragraph to risk do not
include references to such risk as is
inseparable from any pregnancy or
childbirth,” it does not seem that, in
applying the section, there is any re-
quirement to ignore the normal risks
inherent in pregnancy.

On page 248 he states—

Injury to the “mental health of the
pregnant woman'" presents similar
problems. Pregnancy produces cer-
tain psychological changes which may
be. regarded as normal. The preg-
nant woman suffers from fear of the
consequences of pregnancy and child-
birth and of the attitude that her hus-
band may adopt as the result of her
physical changes. In addition to
these normal changes, the woman may
become unbalanced during the preg-
nancy itself and, after delivery, may
suffer from depressive-psychotic states
which could lead to a rejection of the
child. Unlike the c¢ase of risk to the
health or life of the pregnant woman,
it seems possible to argue that the
“normal” psychological changes which
oceur in pregnancy do not involve ““in-
jury” to mental health. A risk of very
short mental disturbance may also
have to be discounted on the grounds
that it is self-correcting.

It is on this basis that a psychiartrist has
not been included in the Bill, as is the
case in Great Britain, because I have been
told by the psychiatrists, and those who
are practising in such places as Heath-
cote and the Claremont Mental Hospital
that there are now very few psychological
cases in pregnancy. If necessary, a per-
son who warranted treatment could be
given modern tablets and various other
methods of treatment. Therefore I feel a
gynaecologist and a physican could make
the decision. If they thought there was any
likelihood of mental deficiency the psy-
chiatrist would be called in,

The next paragraph I will quote is of
considerable interest in relation to what
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is incorporated in the Bill; and I think
members wil] recognise it. It is on page
249 and reads as follows:—

The medical practitioner may also
take into account the “risk . . .
injury to the physical or mental hea.lth
of . . . any existing children of her
[the pregnant. woman's] family,” It
is submitted that, for the purposes of
this Act, “family” means the socio-
logical and not the legal unit. It thus
includes not oniy the mother’s iilegiti-
mate children living with her but aliso
the illegitimate children of her hus-
band by a Dprevious mistress. Clearly
the words cover adopted children but
there seems no reason why they should
not cover children living in the fam-
ily who are adopted in all but law.
“Children of her family,” it is sub-
mitted, also includes the case of the
daughter of a widower acting
in loco matris. This wide interpretation
of the Act seems sanctioned by the
fact that reference may be made to
the pregnant woman’'s actual environ-
ment which includes the children
mentioned above. The courts have
shown a tendency to interpret the
words “child of the family” in a gen-
erous fashion.

Here is another section which could also
have its place in the Bill I am presenting—

If one medical practitioner gives an
opinion mala fide and a second medical
praciifioner, while genuinely of the
opinion that an abortion is permis-
sible, carries out the operation, the
second doctor is guilty of an offence
contrary to section 58 of the Offences
against the Person Act.

This would be a good example. To con-
tinue—

This appears to be the conseguence
of section 5 (2) even though the sec-
ond practitioner has no reason to
doubt the genuineness of the first
opinion. This form of “cross infec-
tion" seems undesirable in a criminal
statute. It should be sufficient that
a person berforming the operation
genuinely believes that the require-
ments of the law are complied with.

The medical practitioner has a clear in-
terest to defend in this matter.

I now refer back to the Abortion Act, as
follows;—

The interests of the medical prac-
titioner, therefore, appear to be two:
the maximum liberty in which to exer-
clse profesgional judgment—doubtless
with concurrent specialist opinion—
on what the medical indieations in
each Individual case demand; and
protectionn from the pressure of a
larger number of demands for termin-
ation for which no medical justifica-
tion would be possible. He needs, in
short, to be free to do his professional

[COUNCIL.)

duty, in consultation with his col-
leagues and in a manner consistent
with the ethics of his profession, with-
out fear of molestation either from
the law or from patients whom he
waould, all too often, be bound to
disappoint.

That quotation can be found on page 22.
The following can be found on page 31:—
This kind or argument is bound to
direet our attention away from the
crucial valve-judegments that have to
be made; we shall spend our time in
inconclusive arguments about ques-
tions which, until we have agreed
upon the answer to the underlying
evaluative questions, cannot receive
an answer which will satisfy us. The
same will be true if we argue in terms
of the other concepts mentioned:
‘sgul,’ ‘life,” and ‘person’. 'They can
be pulled too easily in any direction.
It will be better to describe the case
before us in terms which are not so
pliable, and then to ask what we ought
to do about it, Thus, we may say
that the foetus will, if it develops in
the usual way, turn into a typical adult
human being; that it is not now a
typical adult human being; that, nev-
ertheless, it is, in most cases, an oh-
ject of hope, on the part of its parents,
because of its potential future as a
child of theirs {as is evidenced by the
distress usually caused by miscar-
riages). We then go an to argue that,
because of its potential future,
there is a presumption that we ought
to do what we can to preserve the
foetus. This argument is based on the
premiss that it {s a good thing, ceteris
gg:_ribus, for there to be another human
ing.

This, however, is only a presump-
tion. In particular cases it may be
argued on a& number of grounds that
it is better that.this or that child
should not be born; or that, though
this is not so, yet since the child can-
not be born without the mother suf-
fering death or some other grave harm,
to kill the foetus is the lesser evil.

The next portion refers tc a child with a
good deal of disability—

In order to give some guidance about
these particular cases, what we have
to do is to consider what grounds
can suffice to justify an abortion; for
example, what kinds of physical, men-
tal or social handicap would make it
better for the child not to have been
born.

1 will leave that now and look at some
of the statements that have been made
by B. Chappell and P. R. Wilson, who
carried out an investigation on the vari-
ous conditions of abortion and prostitu-
tion. The report played a major part in
the investigation, and was presented by
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D. Chappell, Lecturer in Law, University
of Sydney, and P. R. Wilson, Lecturer in
Government, University of Queensland.
We find ourselves always returning to the
question of rape because it has so much
influence on the mind of a woman, and
Just as much influence on the mind of a
man. Page 21 of the report, on the ques-
tion of rape, reads as follows:—

It will be noted that the United
Kingdom Abortion Act makes no men-
tion of rape as a ground for termin-
ating a pregnancy. When the Medi-
cal Termination of Pregnancy Bill
upon which the present Act is bhased,
was first introduced to the House of
Commons by its sponsor, Mr, David
Steel, it did contain such a ground.
However, during the course of the ex-
tensive revision of the Bill which took
place during its passage through both
Houses of Parliament, this specific
ground was dropped in favour of the
breoad provisions outlined in the Abor-
tion Act, provisions which, it was feit,
should embrace rape and other sexual
offences. It was also pointed out by
those who opposed reform that there
would be many difficulties involved in
giving effeet to this type of ground
for abortion. FPor instance, in some
cases there could be considerable
doubt as to whether a woman's preg-
nancy was the result of rape or an-
other sexual offence. In these circum-
stances it would be invidious tc place
upon a medical practitioner the task
of deciding, as a matter of law, whe-
ther or not an offence had been com-
mitted. Yet if the matter were left to
be settled by a court, it might well be
too late to terminate the pregnancy.

Just how these and other prob-
lems might be resolved in the drafiing
of any legislation giving effect to the
broad areas of support discovered in
the survey for lawful abortions re-
mains a subject for speculation and
discussion. The translation of public
opinion on any subject into statutory
form is a complex and hazardous {ask,
and naturally so in such a contentious
area as abortion. Even though our
survey reveals considerable public sup-
port for reform of some type, the
critical question which will be asked
by legislators is whether this reform
is politically feasible. It is already
obvious that intense pressure group
activity will operate against any re-
form, particularly from the Roman
Catholic Church, and the danger
which legislators will wish to avoid is
the alienation of a solid voting section
of the electorate. It will therefore
take political courage to sponsor
liberal abortion law reform in Aus-
tralia.

Sitting suspended from 6.3 to 7.30 p.m.
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The Hon. J. G. HISLOP: I think this is
an appropriate stage to refer to the Bill
itself once again, and in this regard 1
have a few comments to make. I would
refer members to clause 4 of the Bill and,
although I have read it before, I would
like to mention it again., It reads as fol-
lows:—

4, (1) Subject to the provisions of
this section, a person shall not be
guilty of an offence under the law re-
lating to abortion when a pregnancy
is terminated by a medical prac-
titioner i1f that practitloner and a
a gynaecologist are of the opinion,
formed in good faith that—

{a) the continuance of the pregnancy
would involve risk to the life of
the pregnant woman, or of injury
to the physical or mental health
of the pregnant woman or any
existing child or children of her
family, greater than if the preg-
nancy were terminated; or

there is a substantial risk that if
the child were born it would suffer
from such physicel or mental
abnormalities as to be seriously
handicapped.

(2) Where the ground for the ter-
mination of the pregnancy is that the
continuance of such pregnancy would
involve risk of injury to the mental
health of the pregnant woman or any
existing child or children of her family,
it shall also be necessary for & phy-
sician, after an examination of the
woman or of the child or children as
the case may be, and before termina-
tion of the pregnancy, to confirm the
existence of such a risk.

(3) In determining whether the con-
tinuance of a pregnency would in-
volve such risk of injury to health as
is mentioned in paragraph (a) of sub-
section (1) of this sectlon, account
may be faken of the pregnant
woman’s gectual or reasonably fore-
seeable environment.

Most of the countries which have to some
extent accepted the verblage which I have
just quoted believe that we should look
not only at the disabilities confronting the
pregnant woman, but that we should also
take into account the effects the preg-
nancy has on the rest of the family. Some
of the children may be almost grown up,
but that does not alter the fact that the
family must be regarded as a whole, and
as the children of the family they belong
to the mother. There has been a great
deal of discussion abouf this aspect, and
perhaps the reference in the BT to child-
ren may have to be altered slightly. How-
ever, if the Bill is agreed to there is no
question that a mother c¢an expect some
relief provided she is suffering from the
difficult conditions laid down.

(b
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I have seen a few women—I do not see
many of them because they go to gynae-
cologists and other doctors who carry out
this sort of work— after they became preg-
nant and it appears to me that one of
their greatest fears is how they will con-
tinue to look after the rest of the family.
They reach a stage where they just can-
not carry on, and I believe this is one of
the major reasons which would cause them
to apply for rellef. As I said, I have seen
a few women in this category and they
woultd be definitely eligible for such treat-
ment.

A mother is in almost total control of
the house. She has to care for all of her
brood and be ready, at the end of the
day, when the father comes home from
work, or the children come home from
school, to look after their every need. That
is all in the hands of the mother and I
wonder whether we realise how different
is the position of a woman today as com-
pared with the situation of some 40 years
ago.

When I was a small boy my parents
were able to engage help for something
like 10s. a week. They were able to get
a maid and that maid would be looked
after as though she were one of the
family. That situation does not exist to-
day and quite often when a woman be-
comes pregnant she feels she cannot carry
on because of the number of other prob-
lems which confront her in looking after
her family.

The Hon. E. C. House: What is wrong
with the pill?

The Hon. J. G. HISLOP: It does not
work all the time.

The Hon. E. C. House: Doesn’t it?

The Hon. J. G. HISLOP: No, and 1 can
discuss the whole position with the hon-
ourable member if he wishes me to do so.

If a mother has a child who has been
injured, as we call it, during pregnancy,
angther problem arises. I have seen a
mongol child in a house and it has pre-
vented that house from taking part in any
social activities. If there are other child-
ren in the family it is found that they do
not invite their friends fo the house. In
some cases a mongol child is only slightly
different from the rest of the children, but
there are others who are most difficult to
handle,

I know of a man who looks after his
mongo} son. He gets up in the morning,
washes his son, puts him in a chair, and
then goes to work. ~ He returns at 11
o'clock to attend to the child, again at
lunchtime, and again at 3 o'clock. The
mother finds it almost impossible to do
anything with the boy and she gets so
tired from looking after the child while
the father is away that she has to rest
during the times the father is able to
attend to him,

[COUNCIL.] .

I could tell members many stories of the
disabilities with which mothers are faced
in similar situations, and I am convinced
that & mother would not ask for relief
unless she were gbsolutely foreced to do so.
I know of a number of individuals who
have disrupted the houses in which they
live simply because of their malformation.
One could recite a number of instances
but I hesitate to do so. -

If 2 woman felt that it was impossible
for her to carry on with her pregnancy,
and she consulted a egynaecologist, or a
physician, and advised him of the situation
in which she was living, and he was con-
vinced of the genuineness of the request,
I think it is justifiable to give her relief
from a further birth. This is the attitude
I think we should adopt, especially when it
is realised that we are on the verge of a
new era. The old days are dying out and a
new era is coming in.

The letters I have received from differ-
ent women’s organisations indicate that -
women believe they should have a say as to
what should happen to their own bodies,
Some women have written to tell me that
their bodies belong to them and neither
man hor the law has & right to tell a
woman what she should do about her own
body. Women are becoming self-
controlled and they helieve they should
have a say in what should happen to them.

To give members some idea of the views
being expressed by women I would like to
quote from The West Austrelian of the 21st
August. This article appeared on the
women's page and it substantiates the
viewpoints I have expressed. It was an
article dealing with Professor Enid Camp-
bell, one of the three Professors of Law
at the Monash University. She said the
laws on abortion and prostitution in West-
ern Australia needed to be re-thought. The
article then went on to state—

In many areas of law Australia
seems {0 be imitative. It doesn't take
steps to reform the law till reform is
accomplished in England,.

The law on ahortion is another
which needs to be re-thought because
it operates in a personal area.

Abortion laws are man-made laws,
but abortion is of vital importance to
women. It affects the fathers too, but
a woman should have dominion over
her own body.

Existing Jlaws work badly. They
don’t deter women bent on having
abortions and probably drive them to
“backyard” abortionists.

I see no reason why every woman,
married or single, should not be able
to eohiain an abortion by a qualified
medical practitioner—certainly on all
the grounds specified in the recent
English legislation. I would even go
further and advocate abvortion by
request. ’
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Abortion is a matter of personal
morals, which it is not the function
of the State to enforce., Law reform
should leave the moral decision to the
individual and the medical prac-
titioner.

That is the view of the Professor Enid
Camphell who is the flrst woman professor
of law at the Monash University. This is
not the only opinion I could quote. If I
had the time I would like to present the
plea made by a doetor for compassion on
pregnancies, I might be able to read the
last paragraph of it which would give us
some of the views held by the man in
question. He is a doctor in Victoria, and
I think we all know the view expressed by
the police in Victoria; it completely con-
demns any idea of abortion. The situation
has now bheen reached where very few
members of the profession are ready to
carry out abortions without being glven
permission to do so.

This doctor said he would like to
refer to the case of a Greek woman with
five children whose husband was killed in
an accident when she was two months
pregnant. To make matters worse, her
sister-in-law’s husband went for the ride
and he, too was killed. That woman had
four children. S0 here we have two
youngish widows left living together with
nine children to care for; what a burden,
without the thought of having more chil-
dren. The sympathetic doctor considered
helping, irrespective of the fee—but was,
of course, too afraid to proceed under
conditions as they are. These are two of
numberless cases which exist as enormous
problems to the individuals concerned.

Since that report was printed I have been
informed that that case is absolutely true.
When we consider the conditions that
apply in these circumstances I think we
will find there is & real case for many
women to seek termination of pregnancy.
I could go on for a long time relating
cases of various people who made & request
which was answered.

This might be the appropriate moment
for me to go into the question of what
can be done for the womenfolk. At page
171 of the British Medical Journal of the
20th January, 1968, will he found a number
of cases thai called for termination. I will
not read them all. I will simply give the
headings of certain conditions, and if any-
body wishes to see this report later he is
at liberty to do so. The first deals with
alimentary conditions and states—

Acufe Abdomen—Urgent surgical
intervention is required in most acute
abdominal emergencies, and termina-
tion of pregnancy may become neces-
sary in the course of such operations.

Liver Disease {(for example, acute
hepatitis, acute hepatocellular failure,
progressive hepatitis, lupus, hepatitis).

az8

Cardiovascular Conditions, The time
of decision ‘should be before the
twelfth week. Maternal mortality in
cardiac failure ranges from approxi-
mately 2 per cent. in the milder cases
to 18 per cent. in the severe. Where
atrial fibrillation coexists with failure
the mortality may reach 32 per cent.

Reference is then made to respiratory con-
ditions, but these, fortunately, are not
numerous in the child-bearing age. Refer-
ence is also made to renal conditions and
neurological conditions including multiple
sclerosis. This condition is causing con-
siderable concern. We then find reference
to epilepsy, cerebal and spinal tumours
and intracranial aneurysms: peroneal
muscular atrophy, and hereditary spastic
paraplegia. A further reference is made
to pseudohypertrophiec muscular dystrophy,
metachromatic leucodystrophy and myas-
thenia gravis. This is a disease which is
very difficult to throw off. The journal
then refers to endocrine conditions. If a
person had melanoma, which is a recurring
cancerous growth, and if this were allowed
to continue, the mother would suffer very
badly. It might even spread to the child.
Last of all, reference is made to gynaeco-
logical and obstetrical conditions.

One aspect I would like to sbtress is that
if a woman is pregnant it would be dis-
astrous if she had fo undergo radiological
treatment within the first three months;
although after three months it would be
safe. If radiological treatment were essen-
tial there should be a termination of the
presnancy. These are some of the factors
which add to the problem and which bring
the whole matter down to earth; they do
so more realistically than any attempt to
try to impress the position on those who
have to carry out this condition. It may be
exactly what is required by those who de-
sire tc know as much as possible of this
matter.

I said we were dealing with a new era. It
is certainly a new era, firstly because of the
attitude of the womenfolk; and secondly,
because of the research work that has been
done recently. I have with me an article
from News Week dated the 1st July, 1968,
entitled *Window on the Womb.” The
author in question is Dr. Cecil B. Jaccbson,
and this is what he had to say—

When a woman catches German
measles during the first three months
of pregnancy, her chances of having
& defective child are high. Yet how
does her doctor know for sure. At the
AM.A. meeting a Washington obstet-
rician described a way of detecting
birth defects in advance by sampling
cells from the foetus in the womb to
study the chromesomes.

The cell sample Dr. Jacobson of
George Washington University School
of Medicine explained, is obtained by
the technique of amniocentesis. A long
hollow needle is inserted through the
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abdomen and into the uterus and a
smeall amount of the amniotic fluid
surrounding the foetus is removed.
The fiuid contains foetal skin eells
which are grown in tissue cultures
and then treated chemically so that
the chromosomes can be studied under
the microscope. The mother must
spend a day in the hospital whilst the
amniocentesis is done and about three
to four weeks is required for the
chromosome analvsis. The test, for
obvious reasons is limited only to those
conditions where genetic consequences
are severe enough to warrant a sur-
gical procedure, Jacobson emphasises.

The tests are performed on women
who have been exposed to radiology,
serious viral infections, certain drugs
known to cause congenital abnormali-
ties or, who have previously borne
defective children.

In cases where German measles has
affected the foetus, for example, many
of the skin-cell chromosomes will be
broken. Rare hereditary Mongolism can
also be diagnosed by chromosome ex-
amination. If a chromosomal defect is
detected, the likely result in the child
is carefully explained. The deecision for
manazement of the pregnancy rests
solely from the parents.

Some women choose therapeutic
abortion when the test is positive, but
some deliver the children anyway, he
reports. What happened to the
mothers who made this choice in the
face of a positive test—They've had
exactly what we thought says Jacob-
son. In all cases we have been correct.

Fortunately the chromosome test
can bring. good news. Jacobson recalls
a 3J4-year-old woman who was a
carrier of a chromosome defect that
gave her 75 per cent. chance of hav-
ing a2 Mongoloid child. The test, hap-
pily, showed that the infant she was
carrying was guite normal and would
not even transmit the defect into the
next generation.

Later I will point out that it is possible to
have a chromosome defect for so long that
it can go on being repeated. This is hap-
pening at the present time, and it is re-
ferred to in the Australian Health Educa-
tion Advisory Digest dhead, which medical
men receive from time to time. I shall
quote a few portions of an article by Dr.

G.

J. Morgan, a genetic counsellor at

Prince of Wales Hospital, Sydney. The first
is as follows:—

By gently scraping a smear from
inside a baby's cheek and sending it to
8 cytological laboratory, where human
cells are investigated, a family doctor
can find out quickly whether the child
has a genetic flaw which will affect its
sexual development.

He goes on—

By pricking a baby's heel and send-
ing a few drops of Its blood to the
same laboratory, he can obtain an in-
quiry into a bigger range of genetic
complaints, including mongolism.

One important activity is counsell-
ing parents and other relatives about
the risk of a disease being inherited by
other children. Many of the peaple

- who believe that hereditary disease
runs in their families really have no
grounds for their fears, By putting
them right—by pointing out, for ex-
ample, that tuberculosis is not in-
herited—the genetic service saves them
and their children a lot of unneces-
sary anxiety,

I will quote only short extracts in order to
point out what could happen. If any
member wants to see what these chromo-
somes look like, I will be willing to place
this book on the Table of the House. To
continue quoting—

The parent who bequeaths this
translocation chromosome—usually
the mother who is normal herself—
is a carrier of mongolism. At every
conception there is a risk of the dis-
order occurring in the child.

Quite different defects are produced
when a child inherits the wrong num-
ber of sex chromosomes. In Turner’s
syndrome, which occurs only in girls
and comes from inheriting one X
chromosome, instead of the normal
XX, the child is dwarfed and does not
mature sexually. With early treat-
ment, however, the child’s sexual de-
velopment can be improved.

Klinefelter's syndrome, which
affects only boys, is due to an extra X
chromosome—making XXV, instead of
XY. This may result in slight breast
development and generally a less mas-
culine physique than usual. Otherwise
an affected person appears norm_al,
although he is nearly aiways infertile.

Turner's syndrome and Klinefel-
ter's syndrome both come about
through faulty chromosome division
in a parent’s sex cells.

We must realise there are various other
diseases which the child can transmit, but
I want to point out as follows:—

Among the sex-linked recessive gene
disorders passed from meothers to sons
are the bleeding disease, haemaophilia,
and the commonest type of muscular
dystrophy, known as Duchenne Gys-
trophy. By interviewing parents and
other relatives of boys with Duchenne
dystrophy, it is possible to draw up
family trees showing how the diseasc
has been transmitted from genera-
tion to generation by carrier women,
Until recently sisters of boys with mus-
cular dystrophy had no means of
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knowing whether they were carriers
who might transmit the disease to
their own sons. Research at the
School of Paediatrics is aimed at un-
covering more information about car-
riers, so that{ before long it wili be
possible to identify the girls with the
gene for Duchenne dystrophy.
What a fremendous step forward it will
be if these tests can be introduced into
the various hospitals, No doubt, within
a short period of time, the person who
wrote this article will be looking into this
work in the same way as Professor Jacob-
son. In order to provide an illustration of
the chromosomes and what they do to
children, I have brought this booklet in
for inspection.

I think I have gone over this matter
reasonably well; and I would like to point
out to the mothers of children that, in
time, action will be taken whenever re-
quested. T think members can see the dif-
ference, in that Professor Jacobson re-
moves some fluid from the uterus—quite a
small amount—and from that he can tell
before it is born what disability a child
will have.

The work heing done in Sydney is car-
ried out by taking blood from the heel of
a newborn baby; but that does not give the
promise that one will be able to do any-
thing about it, because the trouble started
during the time of pregnancy.

I have attempted to explain what is go-
ing on today and what it will mean to
women, particularly, if this measure is
passed. We will not find so many disabled
persons in the streets, as we do today, be-
cause within a week or two of the preg-
nancy starting any genetic complaint
would be known and it could be controlled
quite easily by emptying the uterus.

It might mean that a second investiga-
tion will have to be undertaken to see
whether this is a repetitive condition
within that woman’s womb.

However, that belongs to the future. I
think in the beginning there should be a
certain degree of liberty for the mother.
There is no doubt whatever the viewpoint
is swinging over to a desire—and in some
letters it is a demand—that women be
entitled to mark out their own future.

I conclude by saying to those who are
interested in this matter and to those with
the maternal viewpoint that I would like
to meet them: and I would like toc meet
even those who objected before the Bill
was introduced.

Debate adjourned, on motion by The
Hon. A. F. Griffith (Minister for Mines).

TRYSTEES ACT AMENDMENT BILL
Second Reading.
Debate resumed from the 3rd September,

THE HON. N. E. BAXTER (Central) [8.10
p.m.]; Before dealing with the amend-
ments in the Bill hefore us, I think I should
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go back and outline the Bill of 1962, now
the principal Act, as described by the
Minister for Justice in his second reading
speech. I will quote from the Minister's
introductory remarks which are to be
found on page 508, vol. 1 of Hansaerd, 1862,
as follows:—

The main objects of the scheme
are—

(1) To bring together in one place
all the statutory provisions
relating to trustees.

(2) To hold a reasonable balance
between the sometimes (but
not always) competing inter-
ests of the settlor or testator,
the ftrustee and the bene-
ficiary.

(3) To ensure that the legitimate
intentions of testators and
settlors are not frustrated by
unnecessary technicalities or
by any law which has today
lost its significance.

(4) To bYbring the legislation of
the State up to date, in the
light of the experience of
other jurisdictions and of the
economic circumstances pre-
vaiclling in the State today;
an

(5) To simplify will drafting and
conveyancing, and to reduce
expense in the administration
of trusts by permitting trus-
tees to exercise their powers
without unnecessary reference
to court, by trusting the trus-
tees and allowing the court to
exercise supervisory powers.

That was an outline of the Trustees Eill
when it was introduced into this Cham-
ber in 1962. The Minister made quite a
few other remarks in connection with the
Bill, which was debated at length by Mr,
Wise, Mr. Watson, and Mr. Heenan. 1
am not so concerned with the first few
provisions in the Bill before us as they
seem to be quite good and well founded;
but I am a lttle concerned about the sec-
tion of the Act which deals with commis-
sions to trustees.

The various Acts concerned with this
aspect are the Trustees Act, the Perpetual
Executors, Trustees and Agency Company
(W.A.) Limited Act, and the West Austra-
lian Trustee Executor and Agency Com-
pany Limited Act. The provisions for
commission, after investigation, are, in my
opinion, varied to some extent. I will
deal first with the provisions of this Bill
which seeks to amend certain subsections
of section 98 of the principal Act.

The first amendment mentioned by the
Minister amounts te a difference in a play
on words and their meaning, and the mean-
ing of the words in the amendment as
compared with those in the prineipal Act,
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For the benefit of the House I think I
should repeat the provision in the prin-
cipal Act and the provision in the amend-
ing Act.

The Hon. A. F, Griffith: Amending Act
or amending Bill?

The Hon. N. E. BAXTER: Amending
Bill. Subsection (2) of section 98
provides—

The aggregate commission or per-
centage allowed under subsection (1)
of this section in respect of all persons
who are, or have been, the trustees
shall not exceed five per centum of the
gross value of the trust property at
the time the application for commis-
sion or percentage is made or, if the
trust property has at that time been
distributed, at the time of distribution.

When we turn to the provisions of the
Bill we find the amendment provides that
the aggregate commission, or percentage
allowed under subsection (1) of this sec-
tion shall not exceed 5 per cent. of the
greatest gross value—note, the greatest
gross value—of the trust property occur-
ring at any time before the termination of
the trust.

As members will realise, there is quite
a difference between the provisions in the
Act, and the provision in the amendment.
The original section in the Act provides
that 5 per cent. of the gross value shall
be charged, or assessed, at the {ime the
application for commission is made, or if
the trust property is distributed.

The Hon, F. J, 8. Wise: Will the honour-
able member explain the difference be-
tween the gross value and the greatest
gross value,

The Hon. N. E. BAXTER: There could
be quite a difference between the gross
value and the greatest gross value. I did
a little exercise and worked out a few
figures in this respect. For example, work-
ing on an estate which showed a final
balance for probate of $72,000, and the
beneficiaries being a child or children who
had not attained the age of 21 years, and
not being a wholly dependent child
or grandchild, the net bprobate would
be §9,040. The property could have
carried a mortgage of $20,000; owed a
debt fo a stock firm of $5,000; hed sundry
debts of $1,000; and debts to a machinery
firm of $5,000. The total debts would be
$31,000, making the greatest gross value
of the trust property $103,000 as against
a probate figure of $72,000.

Before I make a comparison of the two
values I would peoint out that under these
circumstances, if the limit of 5 per cent.
commission was allowed on the greatest
gross value ©f the trust property, the
amount of commission would be $5,150.
Therefore, from the total value of the
estate would be taken, in State probate
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duty and commission to the trustee, a fig-
ure of $14,190. Of course, to that figure
one has to add Federal death duties, which
I have not calculated in this instance.
However, although that figure would not
bhe as great as for State duty, I would not
like to assess the figure at the present
time.

On the other hand, if the commission
was worked out at 5 per cent. on the
final bhalance arrived at for prohate, the
figure would be $3,600—a difference of
$1,550 in the commission paid. One won-
ders whether this difference oceurs hetween
the original gross value of the trust pro-
perty, and the value at the time of dis-
tribution. The figure would be somewhere
about the probate figure, with possibly an
allowance for collection of some particular
assets or the payment of debts which may
be owing.

The greatest gross value of the trust pro-
perty would be the whole of the value of
the assets of the property, without de-
ducting from that figure any liabilities
whatsoever. So it can be seen that there
is quite a big discrepancy between the
provisions of the Act and the provisions of
this amending Bill, regarding the total
figure on which the commission is assessed.

The Hon. A. F. Griffith: I take it that
the honourable member is saying that if
the assets equal the liabilities, or come
near to it, the trustee should work for
nothing.

The Hon. N. E. BAXTER: No, I am not
suggesting that at all.

The Hon. A. P. Griffith: Well, on what
basis, according to your reasoning, would
the commission be deducted?

The Hon. N. E. BAXTER: The basis is
contained in the Act, as the Minister well
knows. I will quote subsection (1) of
section 98 of the parent Act, as follows:—

The Court may, out of the property
subject to any trust, allow to any per-
son who is, or has been, a ftrustee
thereof or to that person's personal
representative such commission or per-
centage for that person’s services as is
just and reasonable.

The basis for the court’s decision, I main-
tain, is laid down in the succeeding sub-
sections.

The Hon. A. F. Griffith: I know all about
that.

The Hon. N. E. BAXTER: The Minister
would know all about it; I am pointing the
facts out to the House. That is the posi-
tion under the Trustees Act.

The Hon. A. F. Griffith: T am wondering,
with the question you are raising. on what
basis you would think the trustee should
receive a commission if the assets are near
to the amount of the liabilities.

The Hon. N. E. BAXTER: The commis-
sion should be worked out according to the
court’s decision. I helieve that under the
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original provisions in this section of the
Act it is quite competent for the court to
say what is a falr thing., There is no
necessity for this new provision to provide
that the commission shall be assessed on
the greatest gross value. The greatest gross
value, naturally, must involve the total
?ssets prior to any deduction for liabili-
ies,

I believe that estates, today, are hit hard
enough with hoth State and Federal pro-
bate—the State probate is very vicious—
without providing for a heavy commission
to a trustee, unless it is earned. It could
be that the work involved in the example
which T have worked out at random, would
not he commensurate with the payment of
5 per cent. of the greatest gross value. I
think the Minister is attempting—

The Hon. A. P. Griffith: I would not
attempt anything at this time. Using yeour
own example, on what figure would you
say, in practice, the trustee is now being
allowed commission?

The Hon. N. E. BAXTER: I would not
like to assess any flgure because the Act
provides for the court to make a decision.

The Hon. A. . Grifith: I am asking
you to assess the flgure on your basis.

The Hon. N. E. BAXTER: It is laid down
in the principal Act.

The Hon. A. F. Griffith: According to
your knowledge, on what basis s com-
mission being paid; do you really know on
what basis it is paid at present?

The Hon, N. E. BAXTER: The basis is
laid down in the Act, as I have pointed
out.

The ACTING PRESIDENT (The Hon.
F. D. Willmott): Order!

The Hon. A, P. Griffith: I do not think
vou really know.

The Hon. N. E. BAXTER: The only
authority that would know is the court,
and the court works under the provisions
now existing in the principal Act. I do not
think there is any point in denying that,
and we must not forget that these pro-
visions were originally recommended—
according fto the Minister’s speech in
1962—by the Law Society. The same Law
Society is now proposing this amendment.

The Hon. A. F. Griffith: I would like to
get some clarification of the honourable
member’s thinking.

The Hon. N. E. BAXTER.: The clarifi-
catipn of my thinking is simple. We
should abide by the provisions of the Act
as iaid down at the present time. In my
opinion, this amcndment certainly is not
a fair thing to the beneficiaries of an
estate. Commission based on the greatest
gross vaiue will be paid out of the estate
pefore the beneficiaries receive their
share. This value can include many thou-
sands of dollars owing in debts. In my
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opinion the next thing we will have be-
fore us will be another amendment be-
cause the Government will want to charge
Drolbate on the liabilities of the estate as
well.

The Hon. E. C. House: Hear, hear!

The Hon. N. E, BAXTER: We all know
that a number of farming properties have
been practically ruined because of the in-
cidence of probate.

The Hon. A. P, Griffith: The honour-
abie member knows, as well as I do, the
basis on which probate is charged.

The Hon. N, E, BAXTER: I khow what
the basis is. If the Minister would like
an illustration of the comparison in pro-
bate duty, I can very easily give it to
him. I will compare our probate duty with
the provisions in the Victorian Act. I will
give the figures on an assef of $72,000—
on a farming property.

The Hon. A, PF. Griffith: Was that
example you mentioned a Western Aus-
tralian estate?

The Hon. N. E. BAXTER: Yes, a West-
ern Australian estate on which probate of
$9,040 was paid on an asset of $72,000.
The beneficiaries were a child, or child-
ren, who had not attained the age of 21
years, and were not dependent children or
grandchildren of the deceased.

As I have already stated, the probate
duty in this State, on that fizure, is $9.040.
In Victoria, the probate duty, based on
similar beneficiaries, is $6,160. There is
a mighty difference there. However, I
will say that in the Victorian Act there is
provision for primary producing proper-
ties, under which & rebate of 30 per cent.
of the probate duty is allowed. In Victoria
primary producers do get some relief from
the slave master of probate duty, which
can force the beneficiaries into selliing a
property, or portion of it.

I think I have dealt with that particular
part and I wi]ll now pass on to a further
proposal in the amending Bill—proposed
new subsection (3) of clause 4. This
proposed subsection provides for the in-
terim payment of commission to trustees.
This is not provided for in the
principal Act. The proposed new subsection
reads as follows:—

{3) The Court may, from time to
time, allow such portion of the aggre-
gate commission or percentage allow-
able under this section as it thinks fit.

The principal Act states that no allowance
shall be made except on the termination
of the trust, unless the court otherwise
orders. I wonder why that particular pro-
vision was placed in the original Act? In
my opinion, proposed subsection (3), which
I have just read, has no relationship to
subsection (3) of section 98 of the prinecipal
Act. The old subsection provides that no
allpowance shall be made except on the
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termination of the trust, unless the court
otherwise orders; whereas the proposed
new subsection provides for interim pay-
ments to the trustees. In other words, if
an application is made to the court, then
the court can order a payment. There
must have been a reason for the insertion
of subsection (3) of section 98 in the prin-
cipal Act, which states that no allowance
shall be made except on the termination
of the trust.

Let us think about this for a little while.
Was that provision inserted to speed up
the work of trustees dealing with estates?
I am rather inclined to think it was. I
know of many cases where estates in the
hands of trustees have been carried on and
on. for an unduly long time beiore they
were finally wound up. Perhaps this pro-
posed new section is to be inserted so that
if there were any undue delay in winding
up an estate the trustee could not obtain
any commission wunless the eourt so
ordered.

The Hon. F. J, S. Wise: Your point is
that an asset is not a debt and g debt can
never be an asset, and therefore commis-
sion cannot he charged.

The Hon. A. F. Griffith: Even if the
debt is due to the estate?

The Hon. N. E. BAXTER: No, not a debt
dut to the estate, but a debt which an
estate owes should not be subject to the
payment of commission,

The Hon. A. F. Griffith: So I get back
to my flrst question. You would have the
trustee work for nothing?

The Hon. N. E. BAXTER: There is no
suggestion that the trustee should work
for nothing.

The Hon. A. F. Griffith: 1f the debt ex-
ceeded the asset the trustee would have
to work for nothing, because you would
not pay a commission on the debt, but
only on the asset, and if there are no
assets left in the estate, on what would
he be paid a commission?

The Hon. N. E. BAXTER: Nc¢; but on
the other hand—

The Hon. A. F. Griffith: Never mind
about on the other hand; keep t¢ this
point!

The Hon. N. E. BAXTER: If there is
no asset on which a commission ecan be
paid, from where is the commission to
come?

The Hon. A. ¥, Griffith: You are pro-
pounding & policy and I asked you a
question, but you bucked the question by
saying, “on the other hand.”

The Hon. N. E. BAXTER: I did not buck
the question, The Minister is now suggest-
ing that at the termination of the estate,
if it finishes up square, or in debt it should,
in other words, still pay commission on
the greatest gross value of the debts of
that estate. If the estate is wound up
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with a deflcit, who is to pay the commis-
sion from a deficit? That is what the
Minister Is proposing,.

The Hon. A. P. Griffith: Your problem
wauld be easily solved; you would not get
a trustee to act.

_ The Hon. N. E. BAXTER: 1 should
imagine anyone who was in the position
that, after his death, his estate would
finish up square after the payment of debts,
or with a defleit, would probably not be in
business when he died; because I do not
know how I could carry on in business if
my debts were greater than my assets, or
even if my debts equallied my assets. After
all is sai¢ and done one cannot get blood
out of a stone. If the estate is in deficit
when it is wound up, who is to pay the
commission to the trustee? Would the
trustee say to the beneficiaries, “Tom Jones
has made you beneficiaries under his will.
I have now wound up the estate, but there
is nothing left in it. In fact, there are
debts amounting to $2,000 still owing, but
whilst I was administering the estate its
gross value was $20,000, so you now owe
me 5 per cent. of $20,000"?

It the trustee was to be remunerated for
his duties the henefleiaries would have io
pay his commission, because the Govern-
ment would not come fo their rescue by
saying, “As this poor chap died leaving an
estate that is still in debt, we will pay the
commission of the trustee”; but that is
what the Minister is proposing with this
amendment.

The Hon. A. F. Griffith: I am not pro-
ili:gsmg anything of the kind, and you know

. The Hon. N, E. BAXTER: The question
is quite simple, and what I have outlined
is probably what will happen if the estate
finishes up square, or in debt.

The Hon, F, J. 8. Wise: I think the
Minister is mainly concerned with the fact
that you are not proposing something, but
opposing something.

The Hon. N. E. BAXTER: With these
amendments, that is quite eorrect. I do
not consider I can support them because I
th;nk the principal Act, as it stands, is
fair enough. I cannet see how it is in the
least bit fair to say, YIf you dle we will
allow the trustee to be paid the greatest
commission on the greatest gross value of
your estate, which includes your debts.”
As I said before, if we are prepared to
adopt this principle in regard to the com-
mission that is to be paid to trustees, per-
haps the day will come when we will
adopt the principle of the greatest gross
value for the purpose of assessing pro-
bate for the payvment of death duties.

The Hon. A. F. Griffith: In other words,
imt!, do not think we should clarify the

ct.

The Hon. N. E. BAXTER.: The existing
provision in the Act is clear enocugh. The
amendment in the Bill is merely a play aon
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words, and the use of the term, “greatest
gross value” in regard to the paymeni of
commission not only on the assets, but also
on the liabilities of the estate as well, is
completely unjustified. On that basis I can-
not hold with the view of creating a debt
on a debt, or creating another liability
on a liability that already exists,

Under the Act as it stands the amounts
are allowable and are subject to the de-
cision of the eourt. The relevant sectlons
in the Act are quite sufficient to permit
any trustee to be reasonably remunerated
for his services. As I pointed out in the
illustration I gave of a $72,000 estate, the
administration of that estate would not
cccupy a trustee’s time for more than six
months of the year. At the end of that
period he should be in a position to wind
up the estate. As I illustrated, the payment
of $3,600 on the final balance of the estate
would, I maintain, be fair remuneration
for the amount of work performed by the
trustee in cleaning up such an estate,

As provided in the principal Act, I do
not think we can go far wrong by leaving
the court to decide what 1s a fair and
reasonable remuneration to pay a trustee,
but if we are to provide that the court can
asllow payment of commission on the
sreatest gross value of an estate we will
be doing a disservice to those testators
who pass their assets on to beneflciaries,
particularly widows and children, and
those beneficiaries who have substantial
debts to meet, including the payment of
probate duties. In the Committee stage I
will be prepared to vote against this
amendment.

The Hon, A. F. Griffith: Will you tell
me what you thought of section 143 of the
Administration Act, which was repealed?

The Hon. N. E. BAXTER: Yes, I will. I
meant to mention that, as a matter of fact.
Section 143 of the principal Act, which
was repealed—

The Hon. A. P. Griffith: .I am speaking
of section 143 of the Administration Act.

The Hon. N. E. BAXTER: I will read
what the Minister said on this question,
too. He said—

The amendment proposed will make
it clear that the trustee is entitled to
be allowed commission on the greatest
gross value of the property occurring
at any time during the existence of
the trust—as provided by section 143
of the Administration Act, 1903, which
section was repealed by the Trustees
Act.

That section, as I pointed out to the
Minister yesterday evening, was amer_lde_d
by amending Act No. 80 of 1962 This is
what section 143 of the Administration
Act provided—

The Court may, by way of re-
muneration, allow to an administra-
tor or executor for the time being, on
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passing his accounts, such commission,
not exceeding five pounds per- centum
on the assets collected by such ad-
ministrator or executor, including
rents and income, as the Court thinks
just. No allowance shall be made to
any administrator or executor who
omits 10 pass his account pursuant to
any order of the Court.

The Hon. L. A. Logan: That is, on
assets?

The Hon. N. E. BAXTER: Yes, on assets
collected. If the Minister so desires, let us
compare that section with the provisions
in the amending Bill, Is there any similar-
ity between the provision in the Bill before
the House and section 143 of the Adminis-
tration Act? If, as the Minister said in
his speech, that was the fair and proper
thing te do, why was not that section
included as an amendment in the Bill
instead of what has been offered to us at
present?

The Hon. A, P. Griffith: I thought I told
you. I told you there were two interpre-
tations on what gross value means.

The Hon. N. E, BAXTER: I realise that.
If the Minister cannot remember the con-
tents of his own speech I will read it
again.

The Hon. A, F. Griffith: No, don’t do
that. 'We have heard it encugh.

The Hon. N. E. BAXTER: In his speech
the Minister has intimated that the pro-
vision in the Bill will do the same as sec-
tion 143 of the Administration Act does.
If that is so, why not use the same pro-
vision in the legislation now before us?
That is what the Minister intimated in his
speech; I cannot place any other inter-
pretation upon it.

The Hon. A. F. Griffith: I cannot help
that.

The Hon. N. E. BAXTER.: The Minister
cannot help il, becayse he said it. The
words are there, as plain as a pikestaff.
The Minister has said that the two provis-
ions are the same, but are they?

The Hon. E. C. House: Why was that
section repealed?

The Hon. N. E, BAXTER: Yes, one won-
ders about that. One must ponder over
the interpretation of the words, ‘on the
assets collected by such administrator or
executor.” Exactly what do those words
mean? I am gt a loss to know what they
mean, although I have a vague idea. How-
ever, by no stretch of the irmagination can
I come to the conclusion that seetion 143
of the Administration Act has the same
meaning as the amendment in this Bil.
I would say that the assets collected by
the administrator or the executor would be
the total assets of the property brought
inte being, less the liabilities.
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The Hoan. F. J. 8. Wise: Do you not think
that any bank overdraft owed by the
estate should be taken into consideration
by charging 5 per cent. on it?

The Hon. E. C. House: It is not an
asset. -

The Hon. N. E. BAXTER: No, it is not
an asset or part of a deceased’'s estate. As
I said bhefore, when an estate is assessed
for the payment of probate duties, it is
assessed on the final value, The pro-
vision in the principal Act which states
that the court shall pay what is just and
reasonable is, I think, a fair enough pro-
vision without putting this impost on
estates to increase nothing else but death
duties. At this stage I would vote against
that particular clause in the Bill,

THE HON. 1. G. MEDCALF (Metropoli-
tan) [8.45 p.m.1: I would like to make a
few observations on this Bill, and I pro-
pose to deal briefly with three main items
contained therein. Firstly, I wish to deal
with the amendment tg section 16, then
with the amendment to section 30, and
finally with the amendment to section 98.

Section 16 of the 1962 Trustees Act con-
tains comprehensive powers of investment.
Members will appreciate that frustees are
under fairly strict obligations as to what
they can deo with trust moneys. While
they hold such moneys, and before they
distribute them, they have to keep the
funds invested in what are called *“trustee
investments.” Trustees cannot leave the
funds lying idle in an account which does
not bear interest; and they have to put the
funds into gainful investments which will
not only preserve the assets for the benefi-
ciaries, but will also earn some income in
the meantime, in case there are life ten-
ants and other people who are entitled to
the income; and also in the ultimate if
there are no life tenants for the final bene-
ficiaries.

The authorised investments originally
included Commonwealth loans, savings
bank gaccounts, and mortgages of real
estate under fairly restricted provisions,
and one or two other channels which were
also very restricted.

For some years there has been a feeling
among trustees that they should have the
field of authorised investments enlarged.
For that reason the trustee legislation was
amended in 1962, and in section 16 a com-
prehensive list of investments which could
be made by trustees is found. In addition
to the investments I have just mentioned,
others—such as deposits in the short-term
money market; securities guaranteed by
the United Kingdom and various State
Governments; deposits in building socie-
ties; stocks, shares and debentures, which
were a completely new departure—are zlso
listed, Investments in stock, shares, and
debentures in public companies are very
restricted; the companies have to be
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quoted on the Stock Exchange, the shares
must be fully paid, and the compahies
inust have a share capital of not less.than
$2,000,000 and must have paid dividends
in the preceding 15 years. These are
fairly restrictive provisions.

In the terms of the amending Bill be-
fore us these authorised investments are
to be extended to include common trust
funds of trustee corporations. Members
may wonder why it is necessary to include
this in the BIill, because they may feel
that the common trust fund of a trustee
corporation is already an authorised trust
investment. In fact, it is not an author-
ised trust investment in the terms of the
Trustees Act, but it does not mean that
trustee companies have been doing things
which they should not do.

In 1951 frustee companies were author-
ised by this Parliament to form what
were known as common trust funds. They
could combine the funds Irom various
estates—which might comprise assets of a
few hundred dollars each—into a large
fund for investment. That was some-
thing which t{rustees could not have done
had not the relevant Acts been amended
in 1951. The Acts were amended, and
thereafier there was available a new form
of investment into which trustee compan-
jes and the public trustee under his own
Act were allowed to channel their funds.
They could combine various trust funds
into a common trust fund, but the Act
provided that the moneys constitufing a
commen trust fund must be invested in
one of the authorised investments permit-
ted under the Act; in other words, they.
had to invest these common trust funds
in authorised trustee investments.

That was all right as it affected the
public trustee and trustee companies, but
what about the private trustees? If they
had trust funds they could invest them.
but perhaps they did not know of any
suitable trustee investment, or perhaps
they wanted the best possible {rustee in-
vestinent. They may have heard of these
common trust funds as being good invest-
ments. Nevertheless, a private trustee
could not put his trust funds into a com-
mon trust fund of a trustee company or
the Public Trustee.

The Bill seeks to empower bprivate
trustees to hand over their trust funds
to a trustee corporation, so that those
funds can be invested in a common trust
fund, just like any other moneys which
a trustee corporation can invest, When
a trustee corporation receives the money
it will combine it with other moneys, and
perhaps obtain a mortgage or a substantial
investment which is not available to a pri-
vate trustee.

I now turn to the proposed amendment
to section 30, and this does not need a
great deal of explanation, The explana-
tion given by the Minister in his intro-
ductory speech is quite adeguate to cover
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the position. Where a trustee is also a
beneficiary of the trust, and wants to take
part of the trust property—say a house or
some shares—and appropriate it In kind
or in specie; that is, give it to certain
beneficiaries of the trust fund, he has to
serve notice on everyone who is interested
before he can deal with that part of the
property.

The ohject of the amendment in the Bill
is to relieve a trustee of the need to serve
8 hotice on himself, when he is one of the
people concerned. It is absured to expect
him to do s0. As a safeguard, the amend-
ment in clause 3 provides that in such a
case the action which & trustee takes in
appropriating a part of the property is
not effective until such time as it has been
approved by an order of the court. This
is done to prevent him from giving him-
self an advantage. The court itself must
authorise such appropriation.

There is another minor amendment to
section 30 which simply seeks to correct an
apparent error in the wording in the
Statute. I do not think members will wel-
come my going further into this.

The third major amendment in the Bill
—the one referred to by Mr. Baxter—is
that dealing with commission. It is an
amendment to section 98 of the Act. I
feel this warrants some explanation. There
is no substantial difference between the
proposal in the new subsection (2) and
what is in the original Act. It will be re-
called that the new subsection (2) refers to
the greatest gross value of the trust prop-
erty. I do not know that there is any
difference between the greatest gross value
and any other gross value. In my view
there is only one gross value, and that is
the entire value of all the assets, without
taking into consideration any liabilities or
deductions. On the other hand, the net
value of an estate is the value after the
various deductions or liabilities have been
taken into account for the purposes of pro-
bate duty. So we have two values—one is
the gross value, and the other is the net
value. But there is only one gross value.

Although the Bill refers to the greatest
gross value it is in effect expressed in that
way in order to clarify a doubt which had
arisen over the wording in the existing
subsection. The wording of subsection (2)
is as follows:—

The aggregate commission or per-
centage allowed under subsection (1)
of this section in respect of all persons
who are, or have heen, the frustees
shall not exceed five per centum of
the gross value of the trust property at
the time the application for commis-
sion or percentage is made or, if the
trust properiy has at that timc been

distributed, at the time of distribution.
That refers to the gross value in each
case, It refers to the gross value of a
trust property at the time the application
is made, and at the time of distribution.
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The words "gross value” are not repeated,
but they are clearly implied. So it is gross
value at the time of the application for
commission or at the time of distribution.
The contention was that the gross value
could be greater at one time than anocther.

I would suggest it is open to grave doubt
whether there was anything in that argu-
ment, but it was seriously thought there
was something in it. Perhaps it could
have been argued in court. In order to
dispel any doubts, the proposal in the Bill
was put forward. It was suggested that
the gross value at the time of application
for commission might be different from
that at the time of distribution, because
the property might have been distributed.
Therefore if the property had been distri-
buted, the argument was the gross value
might he nil

The Hon. A. P. Griffith: That was what
I was trying to pursue with Mr. Baxter.

The Hon. I. G. MEDCALF: The gross
value at the time of distribution mignt be
nil, but I do not see anything in that
argument. As I see it, the gross value at
the time of application is the same as the
gross value af the time of distribution.
Even if the assets have been distributed
they have a gross value. In my view there
is no need to amend the section, but I am
well aware this argument has been put up
by responsible people,

It was purely to clarify the position that
this particular amendment has been pro-
posed. I feel it should be apparent there
is only one gross value; that is, the gross
value of the whole of the assets. It is not
as though we were allowing commission
on—as was suggested—a bank liability.
The question was asked whether it was
fair to allow commission on money owed
to a bank. Nobody suggested it was. The
Commissioner of Stamps charges stamp
duty on money owing {o a bank. If a per-
son had a property and a debt on it, and
somebody bought the property and took
over the debt, then the purchaser would
have to pay stamp duty not only on the
prupez_-ty, but also on the debt. The stamp
duty is assessed on the value of the pro-
perty and the liability taken over.

The Hon. F. J. 8. Wise: The debt is
part of the consideration.

The Hon. I. G. MEDCALF: That is the
theory. There are many cases to sup-
port the action of the Commissioner of
Stamps in this respect; and undoubtedly
he has the right to do that. Whether or
not this is equitable is another matter,

In this case we have the gross value
assessed on the wotal value of the assets,
and not on the bank debt. One cannot
pay the bank debi unless one has the
assets out of which to do so, in the first
place. There is no suggestion that com-
mission is being taken on a hank debt.
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However, looking at it from the point of
view of those members who ask whether
it is fair to take this commission out when
an estate is reduced by so many debts,
I would like to point out that the authority
is only permissive. There is no indication
that this “shall” be the commission. Sub-
section (1), which is not being amended
at all, reads—

The Court may, out of the property
subject to any trust—
and I emphasise the words “the Court
may”_
—allow to any person who is, or has
been, a trustee thereof or to that
person’s personal representaiive such
commission or percentage for that
person’s services as is just and rea-
sonable.
The experience has been that the court is
very jealous of allowing commission. It is
cxtremely jealous and it is not easy to get
commission out of the court. Anyone who
has made application to the court for
commission is well aware of the fact that
there is no hard and fast rule about this.
The court will not normally allow the
maximum of 5 per cent., as stated here.
That is the maximum, but the court will
not usually allow that. In fact, genherally
speaking, the court allows considerably
less than 5 per cent.

A member: The court will grant what-

ever it considers just and reasonable,

The Hon. 1. G. MEDCALF: That is right.
I recall that the golden rule of the court
—and I mention this because of the ques-
tion raised 25 to how much commission the
court will order—was 2} per cent. on
corpus and 5 per cent. on income. That
was the maximum the court would usually
award and the 5 per cent. is more hoped
for than likely toc be received.

The Hon: L. A. Logan: It is subject to
the court.

The Hon. I. G. MEDCALF: I is entirely
subjeet to the court, and therefore mem-
bers are guite safe In leaving this as it is
in subsection (1). This already protects
the estate because the court will award
only what is just and reasonable.

The Hon. F. J. S. Wise: Can you advance
any strong reason why the next two sec-
tions should be deleted and substituted
by the proposed amendments?

The Hon. I. G. MEDCALF: Yes. My sug-
aestion is that considerable doubt has been
expressed by some people as to subsection
{2), and in order to clarify these doubts
as to whether there was in fact a differ-
ence in the value of an estate at the date
of application for commission and the
value at the date of distribution, it is
desirable that these amendments be made.
These resolve that doubt. However the
amendment does not in my opinion in-
crease by one jota the amount of com-
mission which ecan be allowed. It makes
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no difference., It merely refers to the
greatest gross value, The proposed new
subsection (2) of sectlon 98 reads—
(2) The aggregate commission or
percentage allowed under subsection
(1> of this section shall not exceed
five per centum of the greatest gross
value of the trust property occurring
at any time before the termination
of the trust.
The inclusion of the words “greatest gross
value” is to overcome the suggestion that
at the time of distribution the gross value
is nil because the property had been dis-
tributed. That, was the argument which was
responsible for the amendment.
The Hon. 8. T. J, Thompson: The gross
value excludes the Habilities then?

The Hon. I. G. MEDCALF': Yes. It is the
gross value of all the assets, excluding the
liabilities.

The Hon. A. . Griffith: Tell members
what happens to the corporate trustee
Rm::spanies which are pald under their own

cts.

The Hon. 1. G. MEDCALF: They have
separate Acts and separate scales laid
down for them.

The Hon. A. F. Grifiith; Yes, but so far
as the gross value is concerned, are they
not, dealt with similarly?

The Hon. I. G. MEDCALF: Yes. They
work on the basis of gross value in exactly
the same way. The gross value has always
been the figure used by trustecs since
time immemorial. They have never worked
on a net value basis because as has been
suggested by the Minister, if this were
done no trustee would act. To take the
hypothetical case mentioned where the
assets and liabilities are equal, I think I
heard the Minister say that no trustee
would act. That estate would be a bank-
rupt estate, but the Public Trustee would
act because he is required to do so.

If the Public Trustee did act in such a
case, the question of commission would be
merely academic because if there were no
assets out of which to take the commis-
sion obviously the question would not arise.

However, to illustrate this point, we will
take a case where the assets are $102,000
and the liabilities are $100,000. This gives
a surplus of $2,000, It is conceivable in
those circumstances that a trustee might
claim the $2,000 as commission, this being
approximately 2 per cent. of the gross value
of the estate.

The Hon. H. C. Strickland:
someone would have grabbed
then.

The Hon. I. G. MEDCALF: I mentioned
that case only to try to illustrate the point
that it is the gross value of the assets on
which the commission is always charged.
However, the court will not just allow any

I think
it before
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fanciful commission. If I may, I would like
to draw attention to subsection (4) which
will remain in the Act, because it is not
being amended. This reads—

(4) Where the Court allows a com-
mission or percentage under this sec-
tion, in any case in which two or more
persons are or have been trustees,
whether acting at the same time or at
different times, the Court may, in its
diseretion, apportion the total amount
allowed among the frustees in such
manner as it thinks fit, and, in par-
ticular, may divide the amount in un-
equal shares or may make the allow-
ance to one or more of the trustees to
the exclusion of the other or others.

In other words, the court can pick out the
trustee who has done the work and say,
“Here, you can have this” and the other
two or three nominal trustees—who may
perhaps be members of the family—need
net get anything, In such circumstances
the court would frequently not award these
nomingl trustees anything,

The Hon. A. P. Griffith: I am told the
Master of the Court is unaware of an
instance when the maximum commission
has been allowed.

The Hon. I. G. MEDCALF: I can fully
credit that. It is difficult to get a high
commission from the court.

The Hon. N. E, Baxter: How does sub-
section (3) affect subsection (2)?

The Hon. I. G. MEDCALF': Subsection
(3) reads—

(3) No allowance shall be made un-
der subsection (1) of this section ex-
cept on the termination of the trust,
unless the Court otherwise orders,

The guestion has been asked—and here
again some people may think it a fanciful
suggesiion but I suppose it is arguable—
how can a trust be terminated unless the
conmmission has already been paid, and
therefore how can an allowance of com-
mission be made? Subsection (3) reads—

(3) No allowance shall be made un-
der subsection (1) . . . except on the
termination of the trust . . .

The trust must be terminated first, but
before it can be terminated the commis-
sion must be paid. It is a never-ending
circle. That is the reason for the sug-
gestion in the proposed new subsection (3)
that the commission may be allowed on
an interim basis, we might say, and this
is the proposal in the Bill, Proposed new
subsection (3) reads—

(3) The Court may, from time to
time, allow such portion of the ag-
giregale commission or perceniage ul-
lowable under this section as it thinks
fit.

I want members to take note of the words
“from time to time.” In other words, the
court will not necessarily wait for the
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termination of the trust. Some {trusts, of
course, can go on for an indefinite period.
There may be a series of trustees. This
often occurs because frequently trustees
die in office and others take over. This
applies to many trusts and if it was neces-
sary to wait for the terminaftion of the
trust before any commission could be paidg,
this could be unfair to the trustee who
may have done a lot of work.

The Hon. A. P, Griffith: And carried the
expense himself in relation to the ad-
ministration of the trust.

The Hon. 1. G. MEDCALY¥: Of course.
However, it still comes back to the court.
This proposed new subsection says, “The
Court may from t$ime to time.” It all
comes back to the court. The discretion
under the amendment will still be as it is
under the Act—with the court.

I would like to refer for a moment to
section 143 of the Administration Act. One
of the reasons for the repeal of this sec-
tion is that it is desirable for all pro-
visions governing commission to be placed
in the one Act. This applies to a number of
matters in several other Acts as well. They
have all been brought under this Act.

The Hon. A. F, Griffith: There are six,
all told.

The Hon. I. G. MEDCALF: If members
look at the schedule they will see some
of the Acts which are repealed as a
result of this Bill, The differences between
section 143 of the Administration Act and
the provisions in this Bill are not really
very numercus. Section 143 of the Ad-
ministration Aet refers to the court and
to a maximum of 5 per cent., just as does
this BiM. That section refers to “on pass-
ing his accounts,"” but I do not think that
is included in the Trustees Act. However,
the cowrt may reguire the passing of
accounts, so here again it beils down to
the same thing. It finally rests with the
judgment of the court. '

The Hon. N. E. Baxter: You say the col-
lection of assets—

The Hon. I. G, MEDCALF: Yes. The
“collection of assets” is a rather loose term.
If I remember correctly, the exact refer-
ence is, “the value of the assets collected.”
That means the total value of all assets.
One of the trustee's first obligations is to
get in all the assets of the estate or trust,
and the collection of the assets means the
collection by him of everything. If we take
the case of a deceased estate, by collecting
the assets, the trustee Is bringing together
all the assets in one identity; that is, into
the trust fund. Therefore, “the vaige of
the assets collected” means the same as
“the gross value™ of the trust property. I
support the Bill.

Debate adjourned, on motion by The
Hon. P. J. 8. Wise.
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LOCAL GOVERNMENT ACT
AMENDMENT BILL

Second Reading
Debate resumed from the 3rd September.

THE HON. W. F. WILLESEE (North-
East Metropolitan—Leader of the Oppo-
sition) [8.11 p.m.]: This is a Bill which
seeks to amend the Local Government Act
and I might say at the outset that, where
possible, particularly with regard to RBills
amending the Local Government Act, 1
like to0 disiribute copies of the Bills to the
local authorities in the provinee I repre-
sent. No doubt other members like to
adopt this practice also. In view of the
fact that it is intended that we meet twice
a vear in future, I would ask the Minister
to give an opportunity for a long adjourn-
ment on any future local government
legislation, in order to give members an
opportunity to circularise copies to the
local authorities with which they are
associated. - If this were done we would
have an opportunity to obtain their views
on the legislation before we debated it.

The Minister must, of course, have
obtained the support of many of the local
authorities hefore he introduced this Bill,
However, the situation would be even
better if those on this side of the House
were able to quote the views of the various
local authorities in their electorates. After
all, they are vitally concerned with the
legislation as they have to operate under
it every day.

With regard to the provislons in the
Bill, I find myself in agreement with them.
The first one, which deals with an amend-
ment to section 45 of the Act, merely sub-
stitutes the word “fifteenth” for the word
“fArst.” The Minister was rather brief in
his explanation of this amendment. He
said—

This amendment has been sub-
mitted following a request by the
Avon-Midland ward - of the Shire
Councils' Association and is designed
to enable companies to nominate re-
presentatives to he effective at the
same time as other enrolments.

The Hon. L. A, Logan: That means all
the enrolments on the roll at the same
timne.

The
rolls?
The Hon. L. A. Logan: The council rolls.

The Hon. W, F. WILLESEE: What is
the difference between the first and the
fifteenth?

The Hon. L. A. Logan: The others are
on that particular date.

The Hon. W. F. WILLESEE: I have no
quarrel with the amendment, but I would
like the Minister to elucidate a little fur-
ther when he replies. The bald statement,
“as other enrolments” did not convey very
much to me.

Hon W. F. WILLESEE: Which
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The Hon. L. A. Logan: It will be a date
on which all the enrclments are entered
in the roll. This is to bring it into line.

The Hon. W, F. WILLESEE; The next
amendment deals with the position where
work is being undertaken in quarries and
similar places. Under section 281 of the
Local Governmeni Act, such operations
are limited to within one mile of the site
of the work. The proposal now is that
the material can be transported over any
distance at all for whatever purpose. Road
works is one which comes quickly to my
mind. It is now proposed that the mile
limit will disappear.

As long as compensation is to be paid
for the removal of the spoil, and as there
is a provision in the Act for compensation
to be paid, subject to the further right
of the individual to pursue the matter to
arbitration, it would seem to me that this,
{:oo, is a reasonable approach to the prob-
em.

Section 287 is to be amended, and I
consider this is an important amendment.
From time to time we have had cited
cases of local authorities coming along,
building roads in the vicinity of existing
properties and, in the end, flooding those
properties. Apparently the owners have no
right of compensation. The last case I
recall was an instance similar to one
quoted by Mr. Dolan quite recently.

The Hon. L. A. Logan: They “plopped”
in the road and left them in a cutting.

The Hon. W. F. WILLESEE: Alterna-
tively, the opposite could happen. The
amendment proposes that where & pave-
ment level exists, that shall be the estab-
lished level for improvements.

The Hon. L. A. Logan: Yes, unless the
council has not laid down a street level.

The Hon. W. F. WILLESEE: Yes, il
that has not been laid down. If the local
authority moves in and interferes with the
rights of the person after the level has
been established, then the owner has a
right of compensation which he has not
enjoyed up to date. I think that amend-
ment is very worth while and a step in the
right direction,

Clause 5 of the Bill is another very
forward move. It gives to local authori-
ties in the metropolitan area the right to
utilise their own borrowing powers to con-
struct sewers within thelr own boundar-
fes. It gives the right to build drains and
associated works that go with sewerage.
In turn, these can be sold to the Metro-
politan Water Supply, Sewerage and
Drainage Board. It seems obvious to me
that the amending clause will expedite the
solution of some of the problems which
we complain about so often in this
Chamber. I hope it does achieve this, at
least to some degree.

The Hon. L. A. Logan: I hope so, too.

The Hon. W. F. WILLESEE: Clause 6
of the Bill deals with the right of a local
authority to recoup itself after having ex-
pended moneys on parking facilities. When
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dealing with this clause, the Minister said
some doubt existed with regard fo section
525A of the Act. He said, in effect, that
it was badly phrased, It concerns the
right of a council to borrow, to establish
barking facilittes, and to recoup itself from
the revenue of the undertaking instead of
from loans raised.

Section 525A (4) (g) is quite a lengthy
provision and I would have thought it
covered all the requirements. It reads—

for the repayment of any loan or loans
raised by, and any advance or ad-
vances of money made to, the council
for the setting in motion and the pro-
motion of any work necessary {o give
effect to the objects of the by-laws
and for the payment of interest on any
such loan or money;
I do not propose to argue with the pro-
posal. If it has been found, in practice,
that there is some doubt, the obvipus thing
to do is to take legislative steps to elimin-
ate the doubt and this Bill seeks to do just
that.
* An alternative to the unimproved value
of rating is.proposed for some shires, sub-
ject to the approval of the Minister. I
notice that the opportunity is taken, not
only to introduce this method of rating
but also to lift the maximum rate that
can be charged on such unimproved values.
I have not had the o¢pportunity to find
out how the local authoritles value this
suggestion, but I take some solace froin
the thought that the matier has to he
submitted to the Minister before the rating
can be established. I have no doubi the
Minjster will look into that aspect before
allowing any serious increase in the rates.

The rest of the Bill does not have any
material effect as those amendments
are concerned with bringing about a better
working machinery in the day-to-day
administration of the Act. As I read the
measure, I support it.

Debate adjourned, on motion by The
Hon. J. Heitman.

House adjourned at 9.24 pm.

Wegislative Assembly

Wednesday, the 4th September, 1968

The SPEAKER (Mr. Guthrie} took the
Chair at 4.30 p.m., and read prayers.

QUESTIONS (30): ON NOTICE
STATE SHIPPING SERVICE
© Losses )
1. Mr., BURT asked the Minister ior
Transport:
(1) What losses were incurred by the
State Shipping Service during the
years 1965-66, 1966-67, and 1967-
68?

2)

&3]

Mr.

(1)

(2}

(3)

Were these losses ahsorbed by the
Grants Commission?

Now that Western Australia is no
longer a claimant State, how will
these losses be met in future?

O'CONNOR replied:

The financial statemenis and an-

nual reports of the service are

based to a calendar year.

Losses for year—
1965—$2,730,732.
1966—§2,393,967.
1967—$2,372,565.

Losses were et from the Consoli-
dated Revenue Fund of which the
special grant was only part of the
funds available.
Bowever, from 1965 the Grants
Commission set a ceiling of
$2,400,000 on the loss which it was
prepared to support by the special
grant. Any loss in excess of this
amount had to be met entirely
from the State’s own resources.
From the Consclidated Revenue
Fund as before. In fact the posi-
tion is now precisely as it was
under the Grants Commission be-
cause any inecrease in losses will
have to be met from the State's
own resources.

The grant received from the Com-

monwealth in lieu of the special

grant is fixed and there can there-
fore be no increase in this amount
to cover increased losses by the

State Shipping Service.

GOLDFIELDS WATER SUPPLY

Mr,

Adeguacy )
BURT asked the Minister for

Water Supplies:

n

2)

L&)

(1)

In view of the likelihood of fur-
ther mineral finds in the gold-
fields, which could lead toc the es-
tablishment of more producing
mines, what steps has the Govern-
ment taken to ensure that ade-

‘quate fresh water supplies are

available to meet the needs of—

(a) mining and treatment opera-
tions; and

{b) domestic uses?

Has the Government investigated

the underground fresh water po-

tential in the north-eastern and

east Murchison goldfields?

If so, what relevant information

has been obtained from these in-
vestigations?

. ROSS HUTCHINSON replied:

Action will be dependent upon the
location and magnitude of mining
developments in the area. The
Government is maintaining close



